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ROADMAP TO ERISA APPEALS

DISCLAIMER:  I am not an attorney, nor do I represent myself as one.  None of the information in this document contains any legal advice.  
If you wish to seek the advice of an ERISA attorney, you may do so at your own expense.  All of the information contained herein is for training 
purposes only.

WHAT IS ERISA:

ERISA is a Federal Law called the Employee Retirement Income Security Act.  It was enacted in 1974 to protect an employee’s pension 
plan but as employers started to add health insurance as a benefit of employment, health benefit plans were placed under the protection of 
this law.

WHAT DOES ERISA DO?

ERISA has jurisdiction over the claims process, payment of health benefits, and the appeals process of a denied or incorrectly paid 
health benefit.  An incorrectly paid or denied health benefit is known as an Adverse Benefit Determination.

Reference:  Title 29 CFR 2560-503-1

WHICH HEALTH BENEFITS ARE UNDER ERISA JURISDICTION?

Any health benefit that is provided by an employer engaged in commerce.  This means the health benefit can be an HMO plan, a PPO 
plan or a POS plan.  ERISA does not segregate by the type of plan provided by an employer.

Reference:  Title 29 USC 18, Section 1003a.

WHICH HEALTH BENEFITS ARE NOT UNDER ERISA JURISDICTION?

Health Benefits that are provided by any government employer (Federal; State; County and City) and Health Benefits provided by a 
Church Employer.  This also includes hospitals that are owned by a church.

Reference:  Title 29 USC 18, Section 1003b.

WHO HAS THE RIGHT TO SUBMIT A CLAIM AND APPEAL A DENIAL OR UNDERPAY-
MENT OF A BENEFIT?

The patient or the patient’s legal personal representative.

Reference:  Title 29 CFR 2560-503-1

WHO HAS NO RIGHT TO SUBMIT A CLAIM OR APPEAL A DENIAL OR UNDERPAYMENT 
OF A BENEFIT?

The provider of services or the provider’s medical biller has no right to submit a claim, for payment of health benefits, or appeal a denial 
or underpayment of a health benefit, unless the patient legally assigns their claims submission and/or appeals rights to the provider or 
medical biller.  This makes the provider or medical biller the patient’s personal representative.

Reference:  Title 29 CFR 2560-503-1

MAY A PLAN REQUIRE THAT A PATIENT COMPLETE AND FILE A FORM IDENTIFYING 
ANY PERSON AUTHORIZED TO ACT ON HIS OR HER BEHALF WITH RESPECT TO A 
CLAIM? 

Yes, with one exception. The regulation provides that a reasonable claims procedure may not preclude an authorized representative of 
a patient from acting on behalf of a patient with respect to a benefit claim or appeal of an adverse benefit determination. The regulation 
also provides, however, that a plan may establish reasonable procedures for determining whether an individual has been authorized to act 
on behalf of the patient. Completion of a form by the patient identifying the authorized representative would be one method for making 
such a determination. 
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The one exception is where a claim involves urgent care. In such instances, a plan must, 
without regard to the plan’s procedures for identifying authorized representatives, permit a 
health care professional with knowledge of the patient’s medical condition (e.g., a treating 
physician) to act as the authorized representative of the patient. This exception is intended 
to enable a health care professional to pursue a claim on behalf of a patient under circum-
stances where, for example, the patient is unable to act on his or her own behalf. 

Reference:  Title 29 CFR 2560.503-1(b)(4).

DOES AN ASSIGNMENT OF BENEFITS BY A PATIENT TO A 
HEALTH CARE PROVIDER CONSTITUTE THE DESIGNA-
TION OF AN AUTHORIZED REPRESENTATIVE? 

No. An assignment of benefits by a patient is generally limited to assignment of the 
patient’s right to receive a benefit payment under the terms of the plan. Typically, assign-
ments are not a grant of authority to act on a patient’s behalf in pursuing and appealing a 
benefit determination under a plan. In addition, the validity of a designation of an autho-
rized representative will depend on whether the designation has been made in accordance 
with the procedures established by the plan, if any.

Reference:  Title 29 CFR 2560.503-1.

WHEN A PATIENT HAS PROPERLY AUTHORIZED A REP-
RESENTATIVE TO ACT ON HIS OR HER BEHALF, IS THE 
PLAN REQUIRED TO PROVIDE BENEFIT DETERMINA-
TIONS AND OTHER NOTIFICATIONS TO THE AUTHO-
RIZED REPRESENTATIVE, THE PATIENT, OR BOTH? 

Nothing in the regulation precludes a plan from communicating with both the patient 
and the patient’s authorized representative. However, it is the view of the department that, 
for purposes of the claims procedure rules, when a patient clearly designates an authorized 
representative to act and receive notices on his or her behalf with respect to a claim, the 
plan should, in the absence of a contrary direction from the patient, direct all information 
and notifications to which the patient is otherwise entitled to the representative authorized 
to act on the patient’s behalf with respect to that aspect of the claim (e.g., initial determina-
tion, request for documents, appeal, etc.). In this regard, it is important that both patients 
and plans understand and make clear the extent to which an authorized representative will 
be acting on behalf of the patient.

Reference:  Title 29 CFR 2560-503-1

FOR PURPOSES OF FURNISHING RELEVANT DOCU-
MENTS TO A PATIENT, WHAT KIND OF DISCLOSURE IS 
REQUIRED TO DEMONSTRATE COMPLIANCE WITH THE 
ADMINISTRATIVE PROCESSES AND SAFEGUARDS RE-
QUIRED TO ENSURE AND VERIFY APPROPRIATELY CON-
SISTENT DECISION MAKING IN MAKING THE BENEFIT 
DETERMINATION? 

What documents will be required to be disclosed will depend on the particular processes 
and safeguards that a plan has established and maintains to ensure and verify appropri-
ately consistent decision making. See 65 CFR 70252. The Department of Labor does not 
anticipate new documents being developed solely to comply with this disclosure require-
ment. Rather, the department anticipates that patients who request this disclosure will be 
provided with what the plan actually used, in the case of the specific claim denial, to satisfy 
this requirement. The plan could, for example, provide the specific plan rules or guidelines 
governing the application of specific protocols, criteria, rate tables, fee schedules, etc. to 
claims like the claim at issue, or the specific checklist or cross-checking document that 
served to affirm that the plan rules or guidelines were appropriately applied to the patient’s 
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claim. Plans are not required to disclose other patients’ individual records or information specific to the resolution of other claims in order 
to comply with this requirement. 

Reference:  29 CFR 2560.503-1(m)(8)(iii). 

IF A PATIENT SUBMITS MEDICAL BILLS TO A PLAN FOR REIMBURSEMENT OR PAY-
MENT, AND THE PLAN, APPLYING THE PLAN’S LIMITS ON CO-PAYMENT, DEDUCT-
IBLES, ETC., PAYS LESS THAN 100% OF THE MEDICAL BILLS, MUST THE PLAN TREAT ITS 
DECISION AS AN ADVERSE BENEFIT DETERMINATION? 

Under the regulation, an adverse benefit determination generally includes any denial, reduction, or termination of, or a failure to provide 
or make payment (in whole or in part) for, a benefit. In any instance where the plan pays less than the total amount of expenses submitted 
with regard to a claim, while the plan is paying out the benefits to which the patient is entitled under its terms, the patient is nonetheless 
receiving less than full reimbursement of the submitted expenses. Therefore, in order to permit the patient to challenge the plan’s calcu-
lation of how much it is required to pay, the decision is treated as an adverse benefit determination under the regulation. Providing the 
patient with the required notification of adverse benefit determination will give the patient the information necessary to understand why 
the plan has not paid the unpaid portion of the expenses and to decide whether to challenge the denial, e.g., the failure to pay in full. This 
approach permits patients to challenge whether, for example, the plan applied the wrong co-payment requirement or deductible amount. 
The fact that the plan believes that a patient’s appeal will prove to be without merit does not mean that the patient is not entitled to the 
procedural protections of the rule. This approach to informing patients of their benefit entitlements with respect to specific claims, fur-
ther, is consistent with current practice, in which Explanation of Benefits forms routinely describe both payable and non-payable portions 
of claim-related expenses. 

Reference 29 CFR 2560.503-1(m)(4).
http://www.dol.gov/ebsa/faqs/faq_claims_proc_reg.html

MAY A NOTICE OF AN ADVERSE BENEFIT DETERMINATION GENERALLY STATE THAT 
A RULE, GUIDELINE OR PROTOCOL MAY HAVE BEEN RELIED UPON IN MAKING THE 
BENEFIT DETERMINATION AND SATISFY THE REQUIREMENTS OF THE REGULATION? 

No. The regulation provides that if an internal rule, guideline, protocol, or similar criterion was relied upon in making an adverse 
benefit determination, the notification of the adverse benefit determination must either set forth the rule, guideline, protocol, or criterion 
or indicate that such was relied upon and will be provided free of charge to the patient upon request. It would be sufficient, in the view of 
the department, in such a case, to indicate that an internal rule, etc., had been relied upon without specifying the identity of the specific 
rule and that the specific rule, etc. would be furnished to the patient upon request. 

A notice that merely indicates, however, that a rule, guideline, protocol, or similar criterion may have been relied upon does not provide 
the patient any specific information about the basis on which his or her claim was decided. Inasmuch as plans will know in every instance 
what rules, protocols, guidelines, etc. were relied upon in making a determination, providing an indication whether such was relied upon 
should not be difficult. 

Moreover, the Department of Labor is concerned that the routine inclusion of such a statement in all adverse benefit determination 
notifications may undermine the significance of the required disclosure. 

See § 2560.503-1(g)(1)(v) (A). For similar reasons, a general statement in an adverse benefit determination notice would not be consid-
ered as satisfying the requirements of § 2560.503-1(g)(1)(v) (B). Also see § 2560.503-1(j)(5)(i) and (ii).

IS A PLAN REQUIRED TO PROVIDE A COPY OF AN INTERNAL RULE, GUIDELINE, PRO-
TOCOL, OR SIMILAR CRITERION WHEN THE APPLICABLE RULE, GUIDELINE, PROTO-
COL, OR CRITERION WAS DEVELOPED BY A THIRD PARTY WHICH, FOR PROPRIETARY 
REASONS, LIMITS THE DISCLOSURE OF THAT INFORMATION? 

Yes. It is the view of the department that where a rule, guideline, protocol, or similar criterion serves as a basis for making a benefit 
determination, either at the initial level or upon review, the rule, guideline, protocol, or criterion must be set forth in the notice of adverse 
benefit determination or, following disclosure of reliance and availability, provided to the patient upon request. However, the underlying 
data or information used to develop any such rule, guideline, protocol, or similar criterion would not be required to be provided in order 
to satisfy this requirement. The department also has taken the position that internal rules, guidelines, protocols, or similar criteria would 
constitute instruments under which a plan is established or operated within the meaning of section 104(b)(4) of ERISA and, as such, 
must be disclosed to participants and beneficiaries. 
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See §§ 2560.503-1(g)(v) (A) and (j)(5)(i); 65 FR at 70251. Also see §§ 2560.503-1(h)(2)(iii) and 2560.503-1(m)(8)(i); Advisory Opin-
ion 96-14A (July 31, 1996).

DOES THE REGULATION LIMIT A PLAN’S ABILITY TO ESTABLISH A MAXIMUM PERI-
OD FOR THE FILING OF INITIAL CLAIMS FOR BENEFITS?

No. The regulation does not contain any specific rules governing the period of time that must be given to patients to file their claims. 
However, a plan’s claim procedure nonetheless must be reasonable and not contain any provision, or be administered in any way, that 
unduly inhibits or hampers the initiation or processing of claims for benefits.  Adoption of a period of time for filing claims that serves to 
unduly limit patients’ reasonable, good faith efforts to make claims for and obtain benefits under the plan would violate this requirement. 

See 29 CFR § 2560.503-1(b)(3).

IF A GROUP HEALTH PLAN PROVIDES FOR TWO LEVELS OF REVIEW, RATHER THAN 
ONE, FOLLOWING AN ADVERSE BENEFIT DETERMINATION, WHAT STANDARDS, IF 
ANY, GOVERN THE SECOND LEVEL OF REVIEW? 

Where a plan provides for two levels of review on appeal, it is the view of the department that the second level of review is subject to the 
same standards that apply to the first level of review. For example, the second-level reviewer may not afford deference to the decision at 
the first level of review, and the reviewer must not be the same person who made the first level review decision on the claim or a subordi-
nate of that person. 

See §§ 2560.503-1(c)(2) and 2560.503-1(h)(3)(ii).

IF A GROUP HEALTH PLAN PROVIDES FOR TWO LEVELS OF REVIEW FOLLOWING AN 
ADVERSE BENEFIT DETERMINATION, HOW MUCH TIME MUST A PATIENT BE AFFORD-
ED TO APPEAL THE FIRST LEVEL REVIEW DETERMINATION TO THE SECOND LEVEL 
REVIEW? 

Under the regulation, patients must be afforded at least 180 days following receipt of an adverse benefit determination to appeal that de-
termination. In the case of a plan with a two-level review process, the 180-day rule applies to the period to be afforded patients to appeal 
to the first review level. While the regulation does not specifically address the period of time to be afforded patients to pursue the second 
level of review, the regulation requires that a plan’s procedures must nonetheless be reasonable and, therefore, it is the view of the depart-
ment that plans must afford patients a reasonable opportunity to pursue a full and fair review at the second review level. 

See § 2560.503-1(h)(1) and (3)(i).

DOES THE REGULATION’S REQUIREMENT OF CONSULTATION WITH APPROPRIATE 
HEALTH CARE PROFESSIONALS LIMIT THE DISCRETION OF A PLAN FIDUCIARY RE-
VIEWING AN ADVERSE BENEFIT DETERMINATION WITH RESPECT TO THE ADVICE 
THE FIDUCIARY MAY SEEK IN RESOLVING THE ISSUES RAISED BY THE REVIEW? 

The regulation requires, for group health and disability claims that the fiduciary deciding an appeal of an adverse benefit determination 
based in whole or in part on a medical judgment consult with an appropriate health care professional. This requirement of consultation is 
intended to ensure that the fiduciary deciding a claim involving medical issues is adequately informed as to those issues. The consultation 
requirement, however, is not intended to constrain the fiduciary from consulting any other experts the fiduciary considers appropriate 
under the circumstances. 

For example, in connection with the appeal of a denied disability claim, a fiduciary may consider it appropriate to consult with voca-
tional or occupational experts. In all cases, a fiduciary must take appropriate steps to resolve the appeal in a prudent manner, including 
acquiring necessary information and advice, weighing the advice and information so obtained, and making an independent decision on 
the appeal. The regulation’s provision for consultation with a health care professional is not intended to alter the fiduciary standards that 
apply to claims adjudication.  

See § 2560.503-1(h)(3)(iv) and (4)

UNDER WHAT CIRCUMSTANCES MUST A GROUP HEALTH PLAN (OR DISABILITY BEN-
EFIT PLAN) DISCLOSE THE IDENTITY OF EXPERTS CONSULTED IN THE COURSE OF DE-
CIDING A BENEFIT CLAIM? 

The regulation provides that, in order to allow patients a reasonable opportunity for a full and fair review of their claim, a plan’s claims 
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procedures must provide for the identification of medical (or vocational) experts whose advice was obtained on behalf of the plan in con-
nection with an adverse benefit determination, without regard to whether the advice was relied upon in making the determination. Under 
the rules, plans are not required to automatically provide, as part of a notice of an adverse benefit determination or otherwise, the identity 
of experts consulted during the claim determination process. Nor are plans required to disclose the name of experts in the absence of an 
adverse benefit determination. On the other hand, consistent with the procedural requirements of the regulation, the plan must provide 
the identity of any such experts when requested by a patient in connection with an adverse benefit determination. 

See § 2560.503-1(h)(3)(iv) and (4).

UPON RECEIPT OF A REQUEST FROM A PATIENT FOR THE IDENTITY OF EXPERTS CON-
SULTED BY THE PLAN IN CONNECTION WITH AN ADVERSE BENEFIT DETERMINATION, 
MAY A PLAN SATISFY THE REQUIREMENTS OF THE REGULATION BY PROVIDING ONLY 
THE NAME OF THE COMPANY EMPLOYING THE EXPERT OR THE QUALIFICATIONS OF 
THE EXPERT, RATHER THAN THE NAME OF THE EXPERT? 

No. The regulation expressly requires that plans provide for the identification of the medical or vocational expert or experts whose ad-
vice was obtained on behalf of the plan in connection with the patient’s claim. Consequently, merely providing the name of the company 
employing the expert or the qualifications of the expert would not, in the department’s view, satisfy this requirement of the regulation. 

See § 2560.503-1(h)(3)(iv) and (4). 

DOES THE REGULATION REQUIRE THAT A GROUP HEALTH PLAN PROVIDE A PATIENT 
WITH COPIES OF THE PATIENT’S MEDICAL RECORDS RELATING TO HIS OR HER BEN-
EFIT CLAIM? 

Yes. The regulation requires a plan to provide patients, upon request and free of charge, reasonable access to, and copies of, all docu-
ments, records, and other information relevant to a patient’s claim for benefits. Under the regulation, relevant documents include, among 
other things, documents or records relied upon in making a benefit determination and documents and records submitted in the course of 
making the benefit determination. Inasmuch as a patient’s medical records relating to the benefit claim would be relevant documents, ac-
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cess to, and copies of, the patient’s medical records would have to be provided upon the patient’s request. The department notes, however, 
that if a plan has reason to believe that a patient’s medical records contain information that should be explained or disclosed by the physi-
cian (or other health professional) who developed the information, it would not be inconsistent with the regulation to refer the patient to 
the physician (or other health professional) for such information prior to providing the requested documents directly to the patient. 

However, if the physician to whom the patient was referred failed to provide the requested information to the patient in a reasonable 
period of time and without charge, the plan itself would be required to honor the patient’s request.  

See 29 CFR 2560-503-1 (h)(2)(iii) and 2560.503-1(m)(8)

WHICH HAS JURISDICTION OVER THE PAYMENT OF A HEALTH BENEFIT AND THE AP-
PEALS PROCESS OF A HEALTH BENEFIT THAT IS PROVIDED BY AN EMPLOYER UNDER 
TITLE 29 USC 18, SECTION 1003A?  A STATE HMO LAW OR ERISA?

The ERISA Law states as follows:  
“Except as provided in subsection (b) of this section, the provisions of this subchapter and subchapter III of this chapter shall supersede 

any and all State laws insofar as they may now or hereafter relate to any employee benefit plan described in section 1003 (a) of this title 
and not exempt under section 1003 (b) of this title. This section shall take effect on January 1, 1975.” 

Reference:  Title 29 USC 18, Section 1144a.

IS THERE ANY CASE LAW THAT PROVIDES FOUNDATION THAT THE ERISA LAW HAS 
JURISDICTION OVER HEALTH BENEFITS VERSUS STATE HMO LAWS?

Yes.  Two recent United States Supreme Court Cases ruled that ERISA issues must be resolved at the Federal Level:  Calad vs. Cigna 
and Davilla vs. Aetna.

WHAT IS THE BOTTOM LINE REGARDING ERISA?

Providers and Medical Billers have no rights under ERISA.  The claim is the patient’s claim for payment of health benefits.  The patient 
must appeal their health insurance company’s benefit determination.  The appeals process is timed and must be followed to the letter.  
Any legal action must be resolved at the Federal Level, only when the appeals process of a health benefit determination has been exhaust-
ed.

Reference:  Title 29 CFR 2560-503-1

The above information has been taken from the ERISA laws themselves and from the Department of Labor/EBSA ERISA website.  
This information provides a foundation to the power behind the ERISA law.  Providers and Medical Billers have a mindset that (a) when 
a patient is seen and services are provided, a claim is sent to the insurance company and the claim belongs to the provider; and (b) the 
insurance company is obligated to pay the claim to the provider.  This is a mindset that must be changed.

(1) If the provider is not contracted with the patient’s insurance company, the provider has no claim with the insurance company.  Re-
member, we are not sending a claim to have the provider paid, we are sending a claim to have the patient’s benefit paid.  

(2) If the provider is not contracted with the patient’s insurance company, the insurance company has no legal obligation to send pay-
ment of the patient’s benefit, to the provider.  

(3) The insurance company’s sole obligation is to their member and to pay their member’s benefit per the terms of the contract between 
the insurance company and employer/member.  

(4) All appeals rights rest with the member.  If a provider or medical biller sends an appeal, it is an appeal of the denial or incorrect pay-
ment of the patient’s benefit, not the debt owed to the provider.

(5) The patient, not the insurance company, owes the provider for services received.  The insurance company has no obligation to pay 
the non-contracted provider anything.

(6) If the provider is contracted with the patient’s health insurance, any adverse benefit determination made is now a contractual issue 
between the provider and the patient’s insurance company.  Therefore, ERISA has little say-so when a doctor is contracted with the insur-
ance company.  Any appeals made by the provider are per the terms of the provider’s contract with the insurance company, but it is still 
a benefit that is being denied if the claim is denied. The contracted provider must review the patient’s benefit manual to see if the denial 
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is correct or incorrect when it pertains to a benefit denial.  If the insurance company paid less that it was required to pay, this is also a 
contractual issue not an ERISA issue.

BEFORE APPEALING AN ERISA ISSUE

When an attorney submits an appeal, the attorney always demands disclosure from the other party in order to perform a proper appeal. 
An attorney never goes to court unless they have everything they need.  The attorney makes a demand for full disclosure from the other 
side and the attorney always investigates everything about the case so that they are not surprised.  The mistake most doctors and medical 
billers make is that they appeal with no information to provide foundation to the appeal.  Think of an appeal as building a house.  You 
must have a foundation before the house is even built.  If you are dealing with the denial of a benefit, you must have proof the benefit is 
valid.  If the insurance company denied a benefit due to a policy, then you need to see that policy to see what it says.  Always remember, 
once you start an appeal, you must have everything you need to appeal the insurance company’s decision and you must know your limita-
tions.  How far will you take the appeal?  Do you stop at the second level and drop everything or do you pursue the appeal in a court of 
law?  At what point do you involve the patient in the denial of their benefit?  If the appeal goes to court, understand that everything you 
did can be presented as evidence.  Failing to perform a valid appeal can have the case dismissed or remanded to another court.  If you 
elect to remove the patient’s right to appeal, you could find yourself in a lawsuit for denying the patient their basic rights of appeal.  

Step #1
The non-contracted provider could appeal the patient’s denial of a benefit or the incorrect payment of the benefit, only when the 

provider has a legal document, signed by the patient, making the provider their legal personal representative.  An Assignment of Benefit 
form is insufficient to make a person their legal personal representative.  An Assignment of Benefit form is a request, made by the patient, 
to have payment of their benefit sent to a designated representative.  This is referenced in Title 29 CFR 2560-503-1.  You could add the 
following terms to your Assignment of Benefit form:  “I hereby authorize “Name of Doctor” or his/her medical billing representative, to 
submit claims, on my behalf, to the insurance company listed on the copy of the current and valid insurance card I have provided “Name 
of Doctor”, in good faith. I fully agree and understand that the submission of a claim does not absolve me of my responsibility to ensure 
that the bill for medical services is paid in full.”  And   “I authorize “Name of Doctor” or his/her medical billing representative, to be my 
personal representative, which allows “Name of Doctor” to: (1) submit any and all appeals when my insurance company performs an ad-
verse benefit determination as defined in 29 CFR 2560-503-1,  (2) submit any and all requests for benefit information from my employer 
and/or health insurance company, and (3) initiate formal complaints to any State or Federal agency that has jurisdiction over my benefits. 
I fully understand and agree that I am responsible for full payment of the medical debt I owe “Name of Doctor”, if my insurance compa-
ny has refused to pay 100% of my benefits, within ninety (90) days of any and all appeals or request for information. I also agree that any 
fines levied against my insurance company will be paid to Doctor for acting as my personal representative.  A photocopy of this document 
shall be considered as effective and valid as the original.  This would be the first step in the appeals process.

Step #2
The non-contracted provider must obtain a copy of the patient’s Summary Plan Description.  This document is the bible for the medical 

care to be provided to the employee as well as the document outlining the appeals processes.  This document will show how much the 
insurance company is supposed to pay, the benefits that are included and excluded, the timeframe for claims submission, the timeframe 
for paying a claim, and more.  Without this document, you have no clue if the insurance company is correct with their benefit determina-
tions.  The carrier may have stated that all it pays is usual and customary.  The SPD may also say this and it may also say that any amount 
that is above usual and customary is the patient’s responsibility to pay.  So, if the carrier is required to pay UCR with the patient respon-
sible for the balance, there is no need to appeal.  The carrier performed their fiduciary responsibilities according to their contract.  The 
carrier may say that all they will pay is UCR and you are not entitled to bill the patient for the balance.  You may find that the patient 
does have a financial responsibility to pay the balance of the bill.  

It is important that you not allow the insurance company to use scare tactics, intimidation or threats, to browbeat you from keeping the 
patient from their financial responsibilities and their appeals rights.   If they call you and they have the patient on the phone, as a means 
of intimidation, ask the insurance company if the plan is under the jurisdiction of ERISA.  Ask the patient who is providing the health 
benefits as a benefit of employment.  You will find that these types of insurance companies do not want the patient to know this.  

Stick to your grounds when you know and you have evidence that the plan is an ERISA plan.  Inform the patient that they have a re-
quirement to appeal their insurance company’s benefit determination.  Ask the patient to ask the insurance representative why they refuse 
to speak about ERISA and their rights under ERISA.  By doing this, you will keep the upper hand and the patient will see what their 
insurance company is doing to their benefits.  If the insurance company files a complaint with any State Regulatory authority because 
you are billing the patient, you file a response showing the name of the plan sponsor which is the employer, and that the plan is under the 
jurisdiction of ERISA and you are billing the patient because ERISA requires the patient to appeal the benefit determination, not you.  
You use the Summary Plan Description to show that the insurance company paid the claim incorrectly or that the patient is responsible 
for the balance of your bill.  The Summary Plan Description is normally provided to the patient through the patient’s employer.  This is 
to whom you must request this document.  Try and obtain it from the patient first.
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Step #3
You must make a demand for the name and specialty of the person who performed the adverse benefit determination.  You must also 

make a demand for any and all documentation that was used to make the adverse benefit determination.  This is called making a demand 
for full disclosure.  This request is sent to the carrier that processed the claim.  Under the ERISA law, the carrier is required to make full 
disclosure when denying or paying a benefit.  The carrier has 30 days to respond to any demands for information.  There is a $110 per 
day fine for every day beyond the first thirty days when the carrier does not respond.  The patient would have to go to Federal Court and 
request this fine payment.  This is also referenced in Title 29 CFR 2560-503-1.

Without any of the above three items, you cannot appeal.  You must contact the patient for these items when their insurance company 
or employer refuses to respond to your requests.  If the patient is unable to obtain these items, there isn’t much you can do to help.  The 
patient will need to hire an attorney to obtain these documents.

Once you have the documentation to submit an appeal, understand that under the ERISA law, the patient has 180 days from the date 
of the denial to submit a Level 1 appeal.  If you are not the patient’s representative and you decide to appeal on your own, every day you 
work on the appeal is a day that is taken away from the patient to submit their appeal.  Remember, you have no appeal rights.  If you ap-
peal and wait for the insurance company to respond, but the insurance company doesn’t respond and it is now 170 days from the date of 
the denial of the benefit, the patient only has 10 days to submit their appeal.  If you waited 180 days or more to contact the patient, the 
patient appeals and the carrier denies the appeal due to timely filing, you have denied the patient their appeal rights.  The patient could 
hire an attorney to sue you for violating their federal rights of appeal.  Remember, you are dealing with a Federal Law and a contract 
between the patient’s employer and the health insurance company.  You are not a party to that contract.  

If you have been properly assigned as the patient’s personal representative, you must review the EOB to gain information such as:

(a) The benefit that was denied or incorrectly paid.  Understand that even though the benefit appears to have been denied or paid incor-
rectly, it may be possible that the denial or payment was correct, based on what is documented in the Summary Plan Description.

(b) The section of the Summary Plan Description that describes the benefit that was denied.  The carrier must direct the patient to the 
exact section of the SPD so that the patient can see that the carrier is correct with their determination.

(c) The information that the carrier requires to pay the benefit and overturn the denial.  Sometimes an authorization/pre-certification 
number is required.  Maybe a copy of the medical record is necessary.  The carrier has an obligation to document this on the EOB.

It is very important to go over the Summary Plan Description, in detail, once you receive it.  Look at the following sections:

(1) Claims Processing:  Many times the patient is described as the one who must send the claim.  There will be a time limit to submit 
the claims.  There will be a location to send the claims.  

(2) Benefits:  There will be a listing of the benefits the patient is entitled to receive.  There may be a limitation on how many times the 
patient may be allowed to receive the benefit.  There will be a listing of those benefits that are excluded.  There will be a description out-
lining what requires authorization or pre-certification and who does this.

(3) Payment:  The SPD will detail the carrier’s payment responsibility and the patient’s responsibility.  This includes co-pays, deductibles 
and non-covered services.

(4) Appeals:  The appeal process is outlined in detail as to when an appeal is to be submitted, where, and to whom.  Normally, there 
are two levels of appeal that must be performed prior to exhausting the appeals process.  The SPD may dictate that arbitration is to be 
performed prior to legal action being taken.  If the entire appeals process has not been followed through to the letter, any legal action will 
be dismissed. 

(5) Legal Action:  As stated, any and all legal action must wait until the appeals process has been exhausted.  Any legal action must take 
place in Federal Court.  It would be best to turn over any legal action to the patient, including any delays or denials from their insurance 
company.

APPEALING AN ERISA ISSUE

There are many reasons for appealing and these will be addressed as follows.  With any and all appeals, you must inform the carrier that 
you are the patient’s legal representative and you must attach a copy of the document to prove this.  Otherwise the carrier can ignore you.
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Timely Filing:

The Summary Plan Description will outline the timeframe “for the patient” to submit their claim for benefits.  With some carriers, this 
could be a ninety-day timeframe.  Regardless of any State Prompt Payment laws, remember that State law has no jurisdiction over claims 
issues when the claims and benefits are under the jurisdiction of the ERISA Law.  If the provider submitted the claim, as a courtesy to 
the patient, most billing software programs have a report that can show when the claim was submitted.  The provider must understand 
that the carrier does not have to accept this report as proof of timely filing.  Again, you are not submitting the doctor’s claim because the 
doctor has no claim with the patient’s insurance company.  You are submitting the claim, as a courtesy to the patient, to have the patient’s 
benefit paid.  In your appeal letter, you can do the following:

(a) Inform the carrier that the claim submitted was done so as a courtesy.  

(b) Inform the carrier that when they deny the claim, they are denying the patient’s claim.

(c) Inform the carrier that they do not owe you anything, rather the patient owes you for the entire amount of the bill.

(d) Inform the carrier that the claim was submitted in a timely manner per page X of the Summary Plan Description and you are at-
taching proof of timely filing.

(e) Inform the carrier if they deny the appeal, you will have no choice but to collect full charges from the patient.

(f) Inform the carrier that if they deny the appeal, you will cease sending claims as a courtesy and that all of their members will have to 
pay 100% of billed charges at the time of service.

(g) Inform the carrier that their member will be required to submit a second level appeal and may be required to hire an attorney to 
resolve this in Federal Court.

Unpaid Claim:

The Summary Plan Description may outline a timeframe for claims payment.  The ERISA law does not have any timeframes for claims 
adjudication.  That is left to the carrier.  If the plan is under the jurisdiction of ERISA, a State’s Prompt Payment law may not have 
jurisdiction.  Normally, when a claim has not been paid or denied within sixty days of the date of receipt of the claim, the claim can be 
considered as denied and the 180-day timeframe to appeal will begin.  You must also understand that payment of the claim may have 
been sent to the member and not you.  

You need to review the Summary Plan Description to determine if the services received is a benefit or not.  If it is not a benefit, this 
could be why the carrier did not pay or deny the claim.  The carrier may have denied the claim but sent the EOB to their member.  The 
carrier is not obligated to send an EOB to a non-contracted provider.  If the service is a covered service in the Summary Plan Description 
and they have not paid the claim, you need to do the following in your appeal letter:

NEED Billing or Coding CEUs?
APPROVED BY: AAPC, ARHCP, MAB, PAHCS, PHIA, PMI

12 CEUs for only $45
www.billing-coding.com/ceu
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(a) Inform the carrier that the claim you sent was done so as a courtesy to their member.

(b) Attach a copy of the claim and a copy of a report showing when the claim was originally sent.  Inform the carrier that what you are 
sending is a copy and not a duplicate claim.

(c) Attach the page from the Summary Plan Description, showing that the services recorded on the copy of the CMS 1500, is a covered 
service.

(d) Inform the carrier that you have no choice but to bill their member for your full charges because it is their member that owes you, 
not them and that from now on, all future claim will be submitted by their member, after the member pays you 100% of your billed 
charges.

(e) You will recommend that the patient file a grievance with the Department of Labor, EBSA Section; and the Internal Revenue Ser-
vice, for what appears to be a denial of payment of a covered health benefit.  After all, if it is a covered service, the claim should have been 
paid.

Incorrectly Paid Claim:

When we submit a claim, we expect the insurance company to pay 100% of the billed charges.  However, experience tells us that the 
insurance company may pay less than 100% of billed charges.  One thing we need to understand is that when the provider is not con-
tracted, it is not the patient’s health insurance that owes the doctor for the medical care received by the patient.  It is the patient that owes 
the doctor.  The insurance company is not a party to the debt owed by their member.   If the patient has health insurance, the patient will 
take the payment of their benefit and apply it to the debt that is owed by them.  How the insurance company pays the member’s claim for 
benefits is based on the terms of their contract with the employer or member.  

When we look at the EOB, we may see the original charge. We may also see an amount that the insurance company allowed for that ser-
vice, if the service is a benefit.  That amount may be correct or it may be incorrect.  We have no clue unless we review the Summary Plan 
Description.  The SPD may specify that all the insurance company be supposed to pay is the carrier’s usual and customary amount and 
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this is usually described in the SPD.  If all the carrier is supposed to pay is usual and customary, there isn’t much we can do to appeal 
this. This is what the insurance company is contractually allowed to pay.  Any amounts that are above this fee are usually the patient’s 
responsibility.  Sometimes the contract calls for the carrier to pay 80% of billed charges.  I have yet to see any member contract that 
bases payment of the benefit at a percentage of a Medicare allowable.  

This is important to know because the EOB may say that payment is based on 125% of the Medicare prevailing rate, yet when you 
read the SPD, this is not so.  This may be something you want to help appeal because the carrier is not paying what they contracted to 
pay.  If the SPD does not specify an amount to pay, then we must assume that payment is at 100% of billed charges, otherwise, the con-
tract would specify a lesser amount.  When the EOB and SPD match as far as what the insurance company is supposed to pay, then you 
have no grounds for appeal.  The patient must be responsible for the amount that the insurance company did not pay.  This amount is 
normally called a non-covered service.

When you see an incorrect payment amount on the EOB and the SPD specifies differently, submit the appeal, showing the EOB and 
the payment page from the SPD and inform the carrier that they paid less than what is contractually required to be paid.  Inform the 
carrier that if the correct payment is not received within a reasonable timeframe, you will have no choice but to bill the member for the 
difference between their payment and your charges.  Also inform the carrier, that you will send a complaint to the Department of La-
bor, EBSA Department and the Internal Revenue Service for what appears to be a failure of the carrier to perform their fiduciary duties 
to abide by the written contract.

Inclusive Denials

There may be times when the claim is submitted with multiple procedures.  The carrier may pay one procedure, normally the lesser 
amount of the two and then deny the larger procedure with the excuse that the denied procedure is inclusive with the primary proce-
dure.  

Prior to submitting a claim, it is our responsibility to ensure that the claim is complete and 100% accurate.  This means we make sure 
that the procedures being submitted for payment are clearly documented as being performed during the visit and we check the National 
Correct Coding Initiative (CCI) edits to ensure that the procedures we are submitting as separate procedures are indeed, separate.  We 
also make sure that we use the appropriate modifiers with the appropriate procedure codes.

The National CCI edits were developed for use by the Centers for Medicare and Medicaid Services (CMS).  Commercial insurance 
companies are not required to abide by these edits, yet you sometimes see documentation from the insurance company saying that they 
do.  Some insurance companies say they abide by them, yet their inclusive denials say otherwise.  Some insurance companies develop 
their own CCI edits.  What they use as a standard and guideline is unknown to the provider community.

When a carrier performs a claim denial, they are denying the benefit that the member may be entitled to receive, so reviewing the 
SPD would be your first step in researching for your appeal.  If the inclusive denial is indeed a benefit, you want to use this information 
in your appeal.  The bottom line with every claim is, the service is a benefit or it is not a benefit.  If it is a benefit, the carrier is required 
to pay the benefit.  If the service is not a benefit, then it is a non-covered service and billable to the member.  

You want to check the CCI edits and make sure that the services are not included with each other.  Making a copy provides a strong 
foundation to your appeal.  Just as you want to show foundation to your claim, by providing the health record, you also want the CCI 
edits to be an additional foundation.

You want to look at the CPT manual to look at the wording of the procedure codes.  For example, let’s say that a diagnostic test was 
performed in addition to an E/M code.  On Page 2 of the CPT Manual, it clearly states that diagnostic tests are not included with an 
E/M code.  Again, the more documentation you can provide, from authoritative sources, the better your appeal foundation will be.

Speaking of authoritative sources, go to the various medical society websites and search for any references regarding the procedures 
you are appealing.  For example, one insurance company stated that a Thrombolysis was included with Critical Care.  Per the CPT 
manual, a Thrombolysis is not listed as being included with Critical Care.  The CCI edits showed the procedures were not included.  
The carrier then denied the appeal by stating that Thrombolysis was not to be performed in the emergency room.  By going to the 
American College of Cardiology, I obtained a reference paper that clearly stated that a Thrombolysis was to be performed in the emer-
gency department within a specified timeframe.  This paper established the standards for performing a Thrombolysis.  When con-
fronted with this evidence, the carrier then denied the second appeal by stating that the procedure was not a benefit.  When reviewing 
the benefit manual, I showed the carrier that it was indeed a benefit.  The carrier ended up paying for the procedure when I threatened 
to file a complaint with the EBSA and IRS as well as informed the carrier I was billing the patient for the non-covered service denial.  I 
explained that I exhausted the appeals process, so the patient was eligible to go to court to have their benefit paid.

Once you have all of your information gathered, you want to add one more thing to your appeal.  That is to make a demand for the 
information the carrier used to make an inclusive denial that is contrary to industry standards.  The carrier is required to make full 



Roadmap to ERISA Appeals | BC Advantage 16

disclosure of how they made their benefit determination.  In ad-
dition, you want the carrier to provide foundation to their denial.  
After all, you have to provide foundation to the claim you sent, 
make the carrier provide foundation to their denial.  Their refusal 
to provide this information gives you grounds to file a complaint 
with the EBSA.  You also tell the carrier that if they refuse to 
provide this information, their denial has no foundation, and 
therefore you will take their denial to imply that the service is not 
covered and you are allowed to bill the member.

Experimental Denial:

Sometimes an insurance company will deny the claim by stating 
the procedure is experimental.  There are many things to do to 
fight this.  First, you must look and see if CPT assigned a proce-
dure code to the service.  It takes quite some time, a lot of investi-
gating, and a lot of work to have the American Medical Associa-
tion assign a code to a procedure.  Normally, CPT will not assign 
a full code to a procedure that is experimental.  Once a code is 
assigned, this means that the AMA has accepted the procedure.  
Second, you must look to see how other insurance companies are 
handing this procedure.  

If most are paying the procedure, especially Medicaid and 
Medicare, this means that the review committees for these carriers 
have reviewed the procedure and no longer deem the procedure as 
being experimental.  

You want to visit the various medical societies to see what they 
have written about the procedure.  You also want to obtain docu-
mentation showing how many times the procedure is performed 
during a given period.  Next, you want to review the SPD to see if 

the procedure is covered under the patient’s plan.  If the procedure is a diagnostic test, many SPDs use the blanket term, “diagnostic tests” 
in the covered service section.  The procedure should be listed individually in the excluded section if it is not a covered service.  Last, you 
should demand full disclosure from the carrier, to see the documentation they are using to make the determination that the procedure 
is experimental.  Remember, personal opinion is insufficient cause to deny a claim.  If the carrier used a consultant, you have every right 
to know who that consultant is, the consultant’s credentials, and the documentation used by the consultant to provide the carrier with 
their decision.  Most insurance companies have their policies and procedures listed with detailed references to explain why a procedure is 
experimental. Take VAX-D therapy for an example.  Almost every insurance company will list this procedure as experimental.  In their 
documentation, they list the references they used to determine why this procedure is experimental.  This also includes Medicare.  So, 
always make sure you obtain these references so that you can use them in your appeal.  Some references could be years old and the reasons 
for medical necessity may now make the procedure non-experimental.  

Working an ERISA appeal is not easy.  We must fully understand that when we appeal, we do so as a courtesy.  We are not appealing 
our claim because we have no claim when we are not contracted.  We are appealing the denial or payment of a benefit that the member 
may or may not be entitled to receive.  An airtight appeal takes research, more research, even more research, excellent documentation, 
and perseverance.  The rules for claims and appeals are protected under Federal Law.  We must abide by the carrier’s appeals process.  
If the first level of appeal is denied, the carrier must provide foundation to their denial.  When we submit a second level of appeal, the 
appeal must be reviewed by someone other than the person that reviewed the first appeal, but experience has shown that you normally 
get the same cookie cutter denial from the person that did the initial appeal.  The denial rarely provides any documentation to support 
the denial.  A second level appeal is required to have a di-novo review.  This means that it must be looked at as if the appeal is new.  The 
carrier cannot change their denial as it fits them.  They cannot deny the first appeal by saying the service is included, and then deny the 
second appeal by saying the service is not covered.  Once the appeals process has been exhausted, then the decision to make the next step 
rests with the patient.  They must decide whether to go to Federal Court or to drop the case.  No matter what, the patient still owes for 
the care provided to them.  

Use the ERISA law to it’s fullest.  If you have a solid foundation to your claim and your appeal, then you must keep fighting to the end.  
Carriers don’t want to go to Federal Court when you have the documentation to support your appeal and claim.  It is very costly to them, 
as well as timely.  But, the ultimate decision in any case, rests with the patient.  

Never take on an appeal on your own.  You could deny the patient their appeals rights by the time you decide to hand things over to the 
patient.  This could open you and your provider to a potential lawsuit.  

Overturn denials.

Reduce Write-Offs.

Get Paid Faster.
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Client Testimonials
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“Your appeal letters have helped my office settle many claim 
denials and underpayments.”
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Always involve the patient so it gives them an opportunity to work with their insurance company as well as the regulatory authorities 
when the insurance company becomes obstinate.  Watch out for the insurance company that says the plan and payment of the benefit is 
under State Law.  If they do this, turn this over to the patient and have the patient file a grievance with the Department of Labor, as well 
as hiring a lawyer to protect their rights under ERISA. Anytime you may have questions, you should seek advice from an attorney that 
specializes in ERISA cases.

References:

TITLE 29, CHAPTER 18, SUBCHAPTER I, Subtitle A
§ 1003. Coverage
(a) In general 
Except as provided in subsection (b) or (c) of this section and in sections 1051, 1081, and 1101 of this title, this subchapter shall apply to 

any employee benefit plan if it is established or maintained— 
(1) By any employer engaged in commerce or in any industry or activity affecting commerce; or 
(2) By any employee organization or organizations representing employees engaged in commerce or in any industry or activity affecting 

commerce; or 
(3) By both. 
(b) Exceptions for certain plans 
The provisions of this subchapter shall not apply to any employee benefit plan if— 
(1) Such plan is a governmental plan (as defined in section 1002 (32) of this title); 
(2) Such plan is a church plan (as defined in section 1002 (33) of this title) with respect to which no election has been made under sec-

tion 410 (d) of title 26;
(3) Such plan is maintained solely for the purpose of complying with applicable workmen’s compensation laws or unemployment com-

pensation or disability insurance laws; 
(4) Such plan is maintained outside of the United States primarily for the benefit of persons substantially all of whom are nonresident 

aliens; or 
(5) Such plan is an excess benefit plan (as defined in section 1002 (36) of this title) and is unfunded. 
http://www.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001003----000-.html

TITLE 29, CHAPTER 18, SUBCHAPTER I, Subtitle B, part 5
§ 1144. Other laws
(a) Supersedure; effective date 
Except as provided in subsection (b) of this section, the provisions of this subchapter and subchapter III of this chapter shall supersede 

any and all State laws insofar as they may now or hereafter relate to any employee benefit plan described in section 1003 (a) of this title 
and not exempt under section 1003 (b) of this title. This section shall take effect on January 1, 1975.

http://www.law.cornell.edu/uscode/html/uscode29/usc_sec_29_00001144----000-.html

The following FAQs are from the Department of Labor’s EBSA website:

FAQs About The Benefit Claims Procedure Regulation
A-1: Does the regulation apply to benefit claims filed by enrollees in federal programs, such as Medicare and Medicaid, or to federal 

employees and their families covered under the Federal Employees Health Benefits Program (FEHBP)?
No. The regulation establishes requirements only for employee benefit plans that are covered under ERISA. See ERISA sections 3(1) 

and 3(2). Such plans are typically benefit programs provided by private-sector employers for their employees (or by unions, acting either 
independently or jointly with employers, for their members). Government programs, whether federal, state, or local, that are not related to 
employment, such as Medicaid and Medicare, are not covered by these claims procedure rules; neither are government-sponsored benefit 
programs for governmental employees, such as the FEHBP or benefit plans provided by state or local governments to their own employ-
ees. Such plans have their own specific rules for claims procedures, which may derive from other federal law (for federal programs) or 
from state or local law.

A-2: Does the regulation apply to benefit claims filed by persons who are both enrollees in Medicare + Choice programs and partici-
pants in an ERISA plan?

The regulation applies only to benefits provided under an ERISA plan that are outside the scope of what is regulated by the Medi-
care program. Benefits provided under ERISA plans vary from plan to plan based on plan design. When a benefit is provided under 
an ERISA plan pursuant to a separate group arrangement between the Medicare + Choice organization and the employer (or employee 
organization), even though the benefit is only available to enrollees in a Medicare + Choice program, we have been advised by HHS that 
the benefit would be outside the scope of what is regulated by the Medicare program. Claims for such benefits would be subject to the 
provisions of the regulation. The primary source of information about these ERISA benefits is the summary plan description for the plan, 
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which is available on request from the plan administrator. On the other hand, benefits that are covered under a Medicare + Choice con-
tract (whether they are Medicare benefits, additional benefits paid for by Medicare, or supplemental benefits paid for through a premium 
charged to all enrollees) are subject to the Medicare + Choice rules for organization determinations, appeals, and grievances under 42 
CFR 422 and not the provisions of the regulation. See question A-1.  

A person who is covered by a Medicare + Choice program and wants more information on how these Medicare + Choice rules apply to 
his or her coverage should call 1.800.Medicare. He or she may also want to consult their Medicare Regional Office and 1.800.Medicare 
can assist them in contacting the appropriate office.

A-3: Does the regulation apply to a request for a determination whether an individual is eligible for coverage under a plan? 
The regulation applies to coverage determinations only if they are part of a claim for benefits. The regulation, at § 2560.503-1(e), 

defines a claim for benefits, in part, as a request for a plan benefit or benefits made by a claimant in accordance with a plan’s reasonable 
procedure for filing benefit claims. A claim for group health benefits includes pre-service claims (§ 2560.503-1(m)(2)) and post-service 
claims (§ 2560.503-1(m)(3)). If an individual asks a question concerning eligibility for coverage under a plan without making a claim for 
benefits, the eligibility determination is not governed by the claims procedure rules. If, on the other hand, the individual files a claim for 
benefits in accordance with the plan’s reasonable procedures, and that claim is denied because the individual is not eligible for coverage 
under the plan, the coverage determination is part of a claim and must be handled in accordance with the claims procedures of the plan 
and the requirements of the regulation. See 65 FR at 70255.

A-4: Does the regulation apply to a request for prior approval of a benefit or service when such prior approval is not required under the 
terms of the plan? 

No. If the plan does not require prior approval for the benefit or service with respect to which the approval is being requested, the re-
quest is not a claim for benefits (§ 2560.503-1(e)) governed by the regulation. The regulation defines pre-service claim by reference to the 
plan’s requirements, not the claimant’s decision to seek the medical care, nor the doctor’s decision to provide care. Thus, in the absence 
of any plan requirement for prior approval, mere requests for advance information on the plan’s possible coverage of items or services or 
advance approval of covered items or services do not constitute pre-service claims under the regulation. See § 2560.503-1(m)(2).

A-5: Is a plan required to treat all questions regarding benefits as claims for benefits under the plan? 
No. The regulation does not govern casual inquiries about benefits or the circumstances under which benefits might be paid under the 

terms of a plan. On the other hand, a group health plan that requires the submission of pre-service claims, such as requests for preautho-
rization, is not entirely free to ignore pre-service inquiries where there is a basis for concluding that the inquirer is attempting to file or 
further a claim for benefits, although not acting in compliance with the 
plan’s claim filing procedures. In such a case, the regulation requires 
the plan to inform the individual of his or her failure to file a claim 
and the proper procedures to be followed. Specifically, this type of 
notification is required where there is a communication by a claimant 
or authorized representative (e.g., attending physician) that is received 
by a person or organizational unit customarily responsible for handling 
benefit matters (e.g., personnel office) and that communication names 
the specific claimant, specific medical condition or symptom and a 
specific treatment, service, or product for which approval is requested. 
Under the regulation, notice must be furnished as soon as possible, 
but not later than 24 hours in the case of urgent care claims or 5 days 
in the case of non-urgent claims. Notice may be oral, unless a written 
notification is requested. See § 2560.503-1(c)(1).

A-6: Do the requirements applicable to group health plans apply to 
dental benefits offered as a stand-alone plan or as part of a group health 
plan? 

Yes, in both cases. The regulation defines group health plan as an em-
ployee welfare benefit plan within the meaning of ERISA section 3(1) 
to the extent that such plan provides medical care within the meaning 
of section 733(a) of ERISA. See § 2560.503-1(m)(6). Section 733(a)(2) 
defines medical care, in part, to mean the diagnosis, cure, mitigation, 
treatment, or prevention of disease, or amounts paid for the purpose 
of affecting any structure or function of the body. Accordingly, for 
purposes of the claims procedure rules, the provision of dental benefits, 
either as part of a larger welfare plan, or as a stand-alone plan, would be 
subject to the requirements of the regulation applicable to group health 
plans.
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A-7: Do the requirements applicable to group health plans apply to prescription drug benefit programs offered as a stand-alone plan or 
as part of a group health plan? 

Yes, in both cases. Prescription drug benefits would, like dental benefits, constitute medical care within the meaning of Section 
733(a)(2). See question A-6.  Accordingly, the provision of prescription drug benefits, either as a stand-alone plan, or as part of a group 
health plan, would be subject to the requirements of the regulation applicable to group health plans. Whether, and under what circum-
stances, specific practices permitted under the plan, such as the submission of a prescription to a pharmacy or pharmacist, will constitute 
a claim for benefits governed by the claims procedure rules will depend on the terms of the plan.

A-8: Do the requirements applicable to group health plans apply to contractual disputes between health care providers (e.g., physicians, 
hospitals) and insurers or managed care organizations (e.g., HMOs)?

No, provided that the contractual dispute will have no effect on a claimant’s right to benefits under a plan. The regulation applies only 
to claims for benefits. See questions A-3, A-4, A-5.  The regulation does not apply to requests by health care providers for payments due 
them -- rather than due the claimant -- in accordance with contractual arrangements between the provider and an insurer or managed 
care organization, where the provider has no recourse against the claimant for amounts, in whole or in part, not paid by the insurer or 
managed care organization.

The following example illustrates this principle. Under the terms of a group health plan, participants are required to pay only a $10 co-
payment for each office visit to a preferred provider doctor listed by a managed care organization that contracts with such doctors. Under 
the preferred provider agreement between the doctors and the managed care organization, the doctor has no recourse against a claimant 
for amounts in excess of the co-payment. Any request by the doctor to the managed care organization for payment or reimbursement for 
services rendered to a participant is a request made under the contract with the managed care organization, not the group health plan; 
accordingly, the doctor’s request is not a claim for benefits governed by the regulation.

On the other hand, where a claimant may request payments for medical services from a plan, but the medical provider will continue to 
have recourse against the claimant for amounts unpaid by the plan, the request, whether made by the claimant or by the medical provider 
(e.g., in the case of an assignment of benefits by the claimant) would constitute a claim for benefits by the claimant. For information on 
authorized representatives of claimants.  See questions B-1, B-2, B-3.

A-9: What benefits are disability benefits subject to the special rules applicable under the regulation for disability claims?
A benefit is a disability benefit under the regulation, subject to the special rules for disability claims, if the plan conditions its availabil-

ity to the claimant upon a showing of disability. It does not matter how the benefit is characterized by the plan or whether the plan as a 
whole is a pension plan or a welfare plan. If the claims adjudicator must make a determination of disability in order to decide a claim, the 
claim must be treated as a disability claim for purposes of the regulation. As the department stated in the preamble to the regulation, 65 
FR at 70247, n.4, where a single plan provides more than one type of benefit, it is the department’s intention that the nature of the benefit 
should determine which procedural standards apply to a specific claim, rather than the manner in which the plan itself is characterized. 
Accordingly, plans, including pension plans, that provide benefits conditioned upon a determination of disability must maintain proce-
dures for claims involving such benefits that comply with the requirements of the regulation applicable to disability claims, including the 
requirements for de novo review, the consultation requirement for medical judgments, the limit on appeal levels, the time limits for decid-
ing disability claims, and the disclosure requirements in connection with extensions of time.

However, if a plan provides a benefit the availability of which is conditioned on a finding of disability, and that finding is made by a 
party other than the plan for purposes other than making a benefit determination under the plan, then the special rules for disability 
claims need not be applied to a claim for such benefits. For example, if a pension plan provides that pension benefits shall be paid to a 
person who has been determined to be disabled by the Social Security Administration or under the employer’s long term disability plan, 
a claim for pension benefits based on the prior determination that the claimant is disabled would be subject to the regulation’s procedural 
rules for pension claims, not disability claims.

A-10: Do the time frames in these rules govern the time within which claims must be paid? 
No. While the regulation establishes time frames within which claims must be decided, the regulation does not address the periods 

within which payments that have been granted must be actually paid or services that have been approved must be actually rendered. 
Failure to provide services or benefit payments within reasonable periods of time following plan approval, however, may present fiduciary 
responsibility issues under Part 4 of title I of ERISA.

A-11: When a group health plan participant presents a prescription to a pharmacy to be filled at a cost to the participant determined by 
reference to a formula or schedule established in accordance with the terms of such plan and with respect to which the pharmacy exercises 
no discretion on behalf of the plan, does the regulation require that the presentation of the prescription be treated as a claim for benefits?

No. As indicated in question A-7, whether, and under what circumstances, specific practices permitted under a plan, such as the presen-
tation of a prescription to a pharmacy, will constitute a claim for benefits governed by the claims procedure rules will depend on the terms 
of the plan. In this regard, a claim for benefits is defined in § 2560.503-1(e) to mean a request for a plan benefit or benefits made by a 
claimant in accordance with a plan’s reasonable procedure for filing benefit claims. 

Accordingly, whether, and to what extent, the presentation of a prescription to a pharmacy which exercises no discretion on behalf of the 
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plan will constitute a request for a plan benefit will be determined by reference to the plan’s procedures for filing benefit claims.
It is not uncommon for group health plans to have arrangements with preferred or network providers (e.g., doctors, physical therapists, 

pharmacies, optometrists) to provide medical care-related services or products at a predetermined cost to covered plan participants and 
with respect to which the providers exercise no discretion on behalf of the plan. It is the view of the department that neither the statute 
nor the claims procedure regulation requires that a plan treat interactions between participants and preferred or network providers under 
such circumstances as a claim for benefits governed by the regulation. Moreover, if the pharmacy refuses to fill the prescription absent 
payment of the entire cost by the participant, the regulation does not require that this refusal be treated as an adverse benefit determina-
tion under the regulation. It should be noted, however, that where a plan provides such benefits the plan must maintain a reasonable 
procedure, in accordance with the regulation, for processing claims of participants relating to such benefits.

A-12: Does the regulation apply to benefit claims filed by participants in top hat plans, e.g., plans that are unfunded and maintained 
primarily for the purpose of providing deferred compensation for a select group of management or highly compensated employees?

Yes. The regulation establishes requirements for all employee benefit plans that are covered under Part 5 of ERISA, which would include 
top hat plans. Certain top hat plans are specifically excluded from parts of ERISA (see, e.g., sections 201(2); 301(a)(3); 401(a)(1)), but 
that exclusion does not apply to section 503, under which the regulation was promulgated. In this regard, paragraph (b)(2) of the regula-
tion requires that a description of the plan’s claims procedures must be included as part of the plan’s summary plan description meeting 
the requirements of 29 CFR § 2520.102-3. Where a top hat plan is not required to furnish summary plan descriptions, pursuant to 29 
CFR §§ 2520.104-23 or 2520.104-24, such plan may satisfy the requirements of paragraph (b)(2) of the regulation by taking steps reason-
ably designed to ensure that participants in such plans are made aware of the existence of the plan’s claims procedures in conjunction with 
enrollment in the plan and how to obtain such procedures upon request.

A-13: Would a determination of disability for purposes of receiving a premium waiver under a contributory life insurance plan be gov-
erned by the special rules applicable to disability benefits under the claims procedure regulation?

Yes. A benefit is a disability benefit under the regulation, subject to the special rules for disability claims, if the plan conditions avail-
ability of the benefit on a showing of disability. As noted in question A-9, however, if a plan provides a benefit the availability of which is 
conditioned on a finding of disability, and that finding is made by a party other than the plan for purposes other than making a benefit 
determination under the plan, then the special rules for disability claims need not be applied to a claim for such benefits. The department 
notes that the inclusion of a premium waiver in a plan that is not otherwise covered by ERISA would not, in and of itself, cause the plan 
to become subject to the regulation.

B-1: May a plan require that a claimant complete and file a form identifying any person 
authorized to act on his or her behalf with respect to a claim? 

Yes, with one exception. The regulation provides that a reasonable claims procedure may 
not preclude an authorized representative of a claimant from acting on behalf of a claimant 
with respect to a benefit claim or appeal of an adverse benefit determination. The regula-
tion also provides, however, that a plan may establish reasonable procedures for determining 
whether an individual has been authorized to act on behalf of the claimant. Completion of 
a form by the claimant identifying the authorized representative would be one method for 
making such a determination. 

The one exception is where a claim involves urgent care. In such instances, a plan must, 
without regard to the plan’s procedures for identifying authorized representatives, permit a 
health care professional with knowledge of the claimant’s medical condition (e.g., a treating 
physician) to act as the authorized representative of the claimant. This exception is intended 
to enable a health care professional to pursue a claim on behalf of a claimant under circum-
stances where, for example, the claimant is unable to act on his or her own behalf. See § 
2560.503-1(b)(4).

B-2: Does an assignment of benefits by a claimant to a health care provider constitute the 
designation of an authorized representative? 

No. An assignment of benefits by a claimant is generally limited to assignment of the 
claimant’s right to receive a benefit payment under the terms of the plan. Typically, assign-
ments are not a grant of authority to act on a claimant’s behalf in pursuing and appealing a 
benefit determination under a plan. In addition, the validity of a designation of an autho-
rized representative will depend on whether the designation has been made in accordance 
with the procedures established by the plan, if any.

B-2: Does an assignment of benefits by a claimant to a health care provider constitute the 
designation of an authorized representative? 

No. An assignment of benefits by a claimant is generally limited to assignment of the 
claimant’s right to receive a benefit payment under the terms of the plan. Typically, assign-
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ments are not a grant of authority to act on a claimant’s behalf in pursuing and appealing a benefit determination under a plan. In addi-
tion, the validity of a designation of an authorized representative will depend on whether the designation has been made in accordance 
with the procedures established by the plan, if any.

B-3: When a claimant has properly authorized a representative to act on his or her behalf, is the plan required to provide benefit deter-
minations and other notifications to the authorized representative, the claimant, or both? 

Nothing in the regulation precludes a plan from communicating with both the claimant and the claimant’s authorized representative. 
However, it is the view of the department that, for purposes of the claims procedure rules, when a claimant clearly designates an autho-
rized representative to act and receive notices on his or her behalf with respect to a claim, the plan should, in the absence of a contrary 
direction from the claimant, direct all information and notifications to which the claimant is otherwise entitled to the representative au-
thorized to act on the claimant’s behalf with respect to that aspect of the claim (e.g., initial determination, request for documents, appeal, 
etc.). In this regard, it is important that both claimants and plans understand and make clear the extent to which an authorized represen-
tative will be acting on behalf of the claimant.

B-4: What kind of administrative processes and safeguards must a plan have in place to ensure and verify appropriately consistent deci-
sion making? 

The department did not intend to prescribe any particular process or safeguard to ensure and verify consistent decision making by 
plans. To the contrary, the department intended to preserve the greatest flexibility possible for designing and operating claims processing 
systems consistent with the prudent administration of a plan. The department believes that prudent plan administration requires ensuring 
that similarly situated claims are, under similar circumstances, decided in a consistent manner. Consistency in the benefit claims deter-
minations might be ensured by applying protocols, guidelines, criteria, rate tables, fee schedules, etc. Consistent decision making might 
be ensured and verified by periodic examinations, reviews, or audits of benefit claims to determine whether the appropriate protocols, 
guidelines, criteria, rate tables, fee schedules, etc. were applied in the claims determination process. See § 2560.503-1(b)(5).

B-5: For purposes of furnishing relevant documents to a claimant, what kind of disclosure is required to demonstrate compliance with 
the administrative processes and safeguards required to ensure and verify appropriately consistent decision-making in making the benefit 
determination? 

What documents will be required to be disclosed will depend on the particular processes and safeguards that a plan has established and 
maintains to ensure and verify appropriately consistent decision making. See 65 FR at 70252. The department does not anticipate new 
documents being developed solely to comply with this disclosure requirement. Rather, the department anticipates that claimants who re-
quest this disclosure will be provided with what the plan actually used, in the case of the specific claim denial, to satisfy this requirement. 
The plan could, for example, provide the specific plan rules or guidelines governing the application of specific protocols, criteria, rate 
tables, fee schedules, etc. to claims like the claim at issue, or the specific checklist or cross-checking document that served to affirm that 
the plan rules or guidelines were appropriately applied to the claimant’s claim. Plans are not required to disclose other claimants’ individu-
al records or information specific to the resolution of other claims in order to comply with this requirement. See § 2560.503-1(m)(8)(iii).  
See question D-12.

B-6: Do the regulation’s limits on the use of pre-dispute arbitration extend to other actions that a participant or beneficiary might pur-
sue with regard to a health care provider or other person or entity?

No. The regulation is intended to regulate pre-dispute arbitration only with respect to group health and disability benefits provided 
under ERISA-covered plans. The regulation is not intended to affect the enforceability of a pre-dispute arbitration agreement with respect 
to any other claims or disputes. Accordingly, the regulation should not be read to affect the obligation of a participant or beneficiary to 
arbitrate such other claims and disputes within the scope of the arbitration agreement. See 29 CFR § 2560.503-1(c)(3)(iii).

C-1: When does the time period for making an initial decision on a claim begin to run?
The time for making an initial claims decision begins to run when the claim is filed in accordance with a plan’s reasonable filing proce-

dures, regardless of whether the plan has all of the information necessary to decide the claim at the time of the filing.
For purposes of calculating the time period within which a claim must be decided, a plan cannot extend the time period by treating as 

filed only those claims with respect to which all the information necessary to make a decision has been submitted (often referred to as 
clean claims). See § 2560.503-1(f)(4).

C-2: May a plan’s claims procedures require claimants to submit relevant medical information or information relating to coordination of 
benefits prior to the plan’s making a decision on a claim? 

Plans have considerable flexibility in defining the procedures to be followed for the initiation, processing, and appeal of benefit claims. 
However, while plans may require the submission of specific information necessary to a benefit determination under the terms of the 
plan, including medical and coordination of benefit information, the plan may nonetheless have to make a decision on the claim before 
receiving such information. As noted in question C-1, the time periods applicable to deciding claims begin to run on the date a claim is 
filed in accordance with reasonable procedures of the plan, without regard to whether all the information necessary to make a benefit 
determination accompanies the filing. See § 2560.503-1(f)(4).
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C-3: If the period within which a group health claim must be decided is ending and the claimant has yet to furnish all the information 
necessary to decide the claim, may the plan extend the time period for deciding the claim and, if so, for how long?

In general, a group health plan may unilaterally extend the decision making on both pre-service and post-service claims for 15 days after 
the expiration of the initial period, if the administrator determines that such an extension is necessary for reasons beyond the control of 
the plan. There is no provision for extensions in the case of claims involving urgent care.

If the reason for taking the extension is the failure of the claimant to provide information necessary to decide the claim, and the claim-
ant is so notified of this fact, the time period for making the decision is suspended (tolled) from the date of the notification to the claim-
ant to the earlier of:

- The date on which a response from the claimant is received by the plan 
- The date established by the plan for the furnishing of the requested information (at least 45 days) 
- The extension period (15 days) – within which a decision must be made by the plan – will begin to run from the date on which the 

claimant’s response is received by the plan (without regard to whether all of the requested information is provided) or, if earlier, the 
due date established by the plan for furnishing the requested information (at least 45 days). See §§ 2560.503-1(f)(2)(iii) (A) and (B); 
2560.503-1(f)(4); 2560.503-1(i)(4). Also see 65 FR at 70250, n.21.

C-4: Many plans, including group health and disability plans, require claimants to submit to examination by an expert or experts of 
the plan’s choosing in connection with the plan’s consideration of the claimant’s claim. How do the regulation’s time limits apply to the 
completion of such examinations?

The regulation’s time limits begin to run when a claim is filed in accordance with the reasonable procedures of the plan for filing claims. 
See question C-1.  A plan that requires a physical or other examination of the claimant to evaluate a claim must design a process that 
provides for decision making within the time frames of the regulation.

If necessary, however, in the circumstances of a specific claim, a plan may take an extension of time to enable the claimant to submit 
requested information (including the report of a required examination). The regulation’s provisions on extensions of time and tolling, dis-
cussed in question C-3, would apply to these situations to determine when an extension is permitted and when an extension would begin 
and end. Under those rules, when a plan takes an extension of time because additional information must be obtained from a claimant, the 
claimant must be provided at least 45 days within which to provide the information or submit to the requested examination. Plans may, of 
course, provide claimants longer periods of time for this purpose.

C-5: May a claimant agree to an extension or further extension of the time period within which a plan must decide a claim?
Yes. The only limits on extensions of time established by the regulation are imposed on plans. Claimants may voluntarily agree to pro-

vide a plan additional time within which to make a decision on a claim, even under circumstances where the plan could not unilaterally 
extend the decision making period, such as in the case of a claim involving urgent care or a claim on appeal.

See §§ 2560.503-1(f)(2)(i); 2560.503-1(i). Also see 65 FR at 70250, n.21.

C-6: What responsibility does the plan have for determining whether any specific claim involves urgent care and must therefore be 
decided on an expedited basis?

A plan has a duty to make this determination on the basis of the information provided by, or on behalf of, the claimant. A claim involv-
ing urgent care is any claim for medical care or treatment with respect to which the application of the time periods for making non-urgent 
care determinations could seriously jeopardize the life or health of the claimant or the claimant’s ability to regain maximum function, or 
-- in the opinion of a physician with knowledge of the claimant’s medical condition -- would subject the claimant to severe pain that can-
not be adequately managed without the care or treatment that is the subject of the claim.

In determining whether a claim involves urgent care, the plan must apply the judgment of a prudent layperson who possesses an average 
knowledge of health and medicine. However, if a physician with knowledge of the claimant’s medical condition determines that a claim 
involves urgent care, the claim must be treated as an urgent care claim. See § 2560.503-1(m)(1).

C-7: Under the regulation, urgent care claims must be decided as soon as possible, taking into account the medical exigencies, but not 
later than 72 hours after receipt, and pre-service claims must be decided within a reasonable period of time appropriate to the medical 
circumstances, but not later than 15 days after receipt. Can a plan’s claims procedures require claimants to explain or describe whether, 
and what, medical exigencies or medical circumstances exist? 

Yes. While the department has indicated that the time periods for decision making are generally maximum periods and not automatic 
entitlements, the department recognizes that assessments of the appropriate timeframe for making benefit determinations will, in large 
part, be dependent on the information provided by the claimant. Requesting specific information from the claimant regarding whether 
and what medical circumstances exist that may give rise to a need for expedited processing of the claim would appear to facilitate claims 
processing and, therefore, would not, in the view of the department, be an unreasonable plan request. If, on the other hand, the plan 
believes based on its own review of the claim that expedited processing is required, it is the view of the department that the claim must be 
processed on an expedited basis without regard to the claimant’s failure to provide information relating to whether expedited processing is 
necessary.

C-8: If a claimant requests a plan to extend a previously approved course of treatment, by either increasing the number of treatments or 
the period of time for treatments, and that request is determined by the claimant’s treating physician to be a claim involving urgent care, 
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within what period must the plan approve or deny the claimant’s request?
Under the concurrent care provisions of the rule, any request that involves both urgent care and the extension of a course of treatment 

beyond the period of time or number of treatments previously approved by the plan must be decided as soon as possible, taking into 
account the medical exigencies, and notification must be provided to the claimant within 24 hours after receipt of the claim, when the 
request is made at least 24 hours prior to the expiration of the prescribed period of time or number of treatments. 

If such a request is not made at least 24 hours prior to the expiration of the prescribed period of time or number of treatments, the 
request must be treated as a claim involving urgent care and decided in accordance with the urgent care claim timeframes, i.e., as soon as 
possible, taking into account the medical exigencies, but not later than 72 hours after receipt. See § 2560.503-1(f)(2)(i) and (ii) (B).

If a request to extend a course of treatment beyond the period of time or number of treatments previously approved by the plan does not 
involve urgent care, the request may be treated as a new benefit claim and decided within the timeframe appropriate to the type of claim, 
i.e., as a pre-service claim or a post-service claim. § 2560.503-1(f)(2)(iii).

C-9: In the case of a group health plan’s decision to reduce or terminate a previously approved course of treatment, must claimants be 
afforded at least 180 days to appeal the plan’s revised determination before the benefit can be reduced or terminated? 

No. Under the concurrent care provisions of the rule, any reduction or termination of a course of treatment (other than by plan amend-
ment) before the end of the previously approved period or number of treatments is treated as an adverse benefit determination. 

In such cases the rule requires that the plan administrator provide the claimant sufficient advance notice of the reduction or termina-
tion to allow the claimant to appeal and obtain a determination before the benefit is reduced or terminated. Generally, claimants must be 
afforded at least 180 days following an adverse benefit determination to appeal that determination. If the 180 day rule applied to appeals 
under concurrent care provisions of the regulations, notifications of reductions or terminations would, in every instance, have to be given 
at least six months in advance of the termination or reduction. This was not the intention of the department. Accordingly, while the 
department is of the view that plans must afford claimants a reasonable period of time within which to develop their appeal of a proposed 
reduction or termination, plans are not required to assume that claimants will need the full 180 days to file such an appeal before the 
benefit can be reduced or terminated under the special rules governing concurrent care claims. See § 2560.503-1(f)(2)(ii) (A).

C-10: In what circumstances, if any, would a post-service claim be a claim involving urgent care?
Post-service claims are those claims with respect to which plan approval is not a prerequisite to obtaining medical services and payment 

is being requested for medical care already rendered to the claimant. Accordingly, a post-service claim would never constitute a claim 
involving urgent care within the meaning of the regulation.

A post-service claim is defined in the regulation as any claim for a benefit under a group health plan that is not a pre-service claim. 
Pre-service claims are those claims with respect to which the terms of the plan condition receipt of the benefit, in whole or in part, on ap-
proval of the benefit in advance of obtaining medical care. See question C-6, § 2560.503-1(m)(1), (2), and (3).

C-11: If a claim is determined to involve urgent care when it is initially filed, must it automatically continue to be treated as urgent if it 
is denied and the claimant files an appeal, regardless of whether, at that time, medical services have actually been provided and the only 
question to be resolved is who will pay for such services? 

No. The nature of a claim or a request for review of an adverse benefit determination should be judged as of the time the claim or review 
is being processed. If requested services have already been provided between the time the claim was denied and a request for review is 
filed, the claim no longer involves urgent care because use of the post-service time frames for deciding the appeal could not jeopardize the 
claimant’s life, health, or ability to regain maximum function, or subject the claimant to severe pain. See § 2560.503-1(m)(1).

C-12: If a claimant submits medical bills to a plan for reimbursement or payment, and the plan, applying the plan’s limits on co-pay-
ment, deductibles, etc., pays less than 100% of the medical bills, must the plan treat its decision as an adverse benefit determination? 

Under the regulation, an adverse benefit determination generally includes any denial, reduction, or termination of, or a failure to provide 
or make payment (in whole or in part) for, a benefit. In any instance where the plan pays less than the total amount of expenses submitted 
with regard to a claim, while the plan is paying out the benefits to which the claimant is entitled under its terms, the claimant is nonethe-
less receiving less than full reimbursement of the submitted expenses. Therefore, in order to permit the claimant to challenge the plan’s 
calculation of how much it is required to pay, the decision is treated as an adverse benefit determination under the regulation. 

Providing the claimant with the required notification of adverse benefit determination will give the claimant the information necessary 
to understand why the plan has not paid the unpaid portion of the expenses and to decide whether to challenge the denial, e.g., the failure 
to pay in full. This approach permits claimants to challenge whether, for example, the plan applied the wrong co-payment requirement or 
deductible amount. The fact that the plan believes that a claimant’s appeal will prove to be without merit does not mean that the claimant 
is not entitled to the procedural protections of the rule. This approach to informing claimants of their benefit entitlements with respect 
to specific claims, further, is consistent with current practice, in which Explanation of Benefits forms routinely describe both payable and 
non-payable portions of claim-related expenses. See § 2560.503-1(m)(4).

C-13: Under what circumstances is a plan required to notify a claimant of a benefit determination that is not an adverse benefit deter-
mination, i.e., a complete grant of a claim? 

In the case of urgent care claims and pre-service claims, the regulation requires that claimants be apprised of the plan’s benefit determi-
nation, whether the determination is adverse or a complete grant. The rules require that this notification be furnished in accordance with 
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the timeframes generally applicable to urgent care and pre-service claims. There is no specific notification requirement applicable to post-
service claims that are fully granted. See § 2560.503-1(f)(2)(i) and (iii).

C-14: What information is a plan required to provide when giving notice of a claim determination that is not adverse (that has been 
completely granted), in the case of an urgent care or pre-service claim? 

The regulation does not specify the information that must be provided in notices of benefit determinations that are not adverse. How-
ever, in accordance with the regulation’s general requirement of reasonableness, the department anticipates that such notices will contain 
sufficient information to fully apprise the claimant of the plan’s decision to approve the requested benefits. See § 2560.503-1(f)(2)(i) and 
(iii) (A).

C-15: When a plan has approved a benefit that will be provided over a period of time, such as a series of chemotherapy treatments, must 
the plan notify the claimant when the benefits end? 

No. Provided that the plan complied with the regulation in adequately notifying the claimant regarding the scope of the benefit that 
was originally approved (e.g., for how long, how many treatments, etc.) and further provided that the plan has not decided to reduce or 
terminate early the course of treatment that was previously approved, the regulation does not require the plan to provide a formal notifica-
tion that the course of treatment is coming to an end. See § 2560.503-1(f)(2)(ii).

C-16: May a notice of an adverse benefit determination generally state that a rule, guideline or protocol may have been relied upon in 
making the benefit determination and satisfy the requirements of the regulation? 

No. The regulation provides that if an internal rule, guideline, protocol, or similar criterion was relied upon in making an adverse ben-
efit determination, the notification of the adverse benefit determination must either set forth the rule, guideline, protocol, or criterion or 
indicate that such was relied upon and will be provided free of charge to the claimant upon request. It would be sufficient, in the view of 
the department, in such a case, to indicate that an internal rule, etc., had been relied upon without specifying the identity of the specific 
rule and that the specific rule, etc. would be furnished to the claimant upon request. A notice that merely indicates, however, that a rule, 
guideline, protocol, or similar criterion may have been relied upon does not provide the claimant any specific information about the basis 
on which his or her claim was decided. Inasmuch as plans will know in every instance what rules, protocols, guidelines, etc. were relied 
upon in making a determination, providing an indication whether such was relied upon should not be difficult. Moreover, the depart-
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ment is concerned that the routine inclusion of such a statement in all adverse benefit determination notifications may undermine the sig-
nificance of the required disclosure. See § 2560.503-1(g)(1)(v) (A). For similar reasons, a general statement in an adverse benefit determi-
nation notice would not be considered as satisfying the requirements of § 2560.503-1(g)(1)(v) (B). Also see § 2560.503-1(j)(5)(i) and (ii).

C-17: Is a plan required to provide a copy of an internal rule, guideline, protocol, or similar criterion when the applicable rule, guideline, 
protocol, or criterion was developed by a third party which, for proprietary reasons, limits the disclosure of that information? 

Yes. It is the view of the department that where a rule, guideline, protocol, or similar criterion serves as a basis for making a benefit 
determination, either at the initial level or upon review, the rule, guideline, protocol, or criterion must be set forth in the notice of adverse 
benefit determination or, following disclosure of reliance and availability, provided to the claimant upon request. However, the underly-
ing data or information used to develop any such rule, guideline, protocol, or similar criterion would not be required to be provided in 
order to satisfy this requirement. The department also has taken the position that internal rules, guidelines, protocols, or similar criteria 
would constitute instruments under which a plan is established or operated within the meaning of section 104(b)(4) of ERISA and, as 
such, must be disclosed to participants and beneficiaries. See §§ 2560.503-1(g)(v) (A) and (j)(5)(i); 65 FR at 70251. Also see §§ 2560.503-
1(h)(2)(iii) and 2560.503-1(m)(8)(i); Advisory Opinion 96-14A (July 31, 1996).

C-18: If a plan conditions continuation of disability benefit payments on a periodic confirmation of the claimant’s disability and, in 
conjunction with such a confirmation, determines that the claimant is no longer disabled and, accordingly, terminates payment of ben-
efits, must the plan treat the termination as an adverse benefit determination under the regulation?

Yes. Under the regulation, an adverse benefit determination includes any denial, reduction, or termination of a benefit. Accordingly, 
where a plan terminates the payment of disability benefits under such circumstances, the plan is required to provide the claimant a 
notification of adverse benefit determination and the right to appeal that determination consistent with the regulation. See 29 CFR § 
2560.503-1(m)(4), (g) and (h). 

If, on the other hand, a plan provides for the payment of disability benefits for a pre-determined, fixed period (e.g., a specified num-
ber of weeks or months or until a specified date), the termination of benefits at the end of the specified period would not constitute an 
adverse benefit determination under the regulation. Any request by a claimant for payment of disability benefits beyond the specified 
period, therefore, would constitute a new claim. See 29 CFR § 2560.503-1(f)(3). Also see 29 CFR § 2560.503-1(f)(2)(ii).

C-19: Does the regulation limit a plan’s ability to establish a maximum period for the filing of initial claims for benefits?
No. The regulation does not contain any specific rules governing the period of time that must be given to claimants to file their claims. 

However, a plan’s claim procedure nonetheless must be reasonable and not contain any provision, or be administered in any way, that 
unduly inhibits or hampers the initiation or processing of claims for benefits.  Adoption of a period of time for filing claims that serves 
to unduly limit claimants’ reasonable, good faith efforts to make claims for and obtain benefits under the plan would violate this require-
ment. See 29 CFR § 2560.503-1(b)(3).

C-20: What timeframes apply when an extension of time is required by a plan in connection with an initial disability benefit determina-
tion?

The regulation addresses two situations in which a plan may have an extension of time for making a disability benefit determination. 
The first situation is when a decision cannot be rendered due to any matter beyond the control of the administrator other than the need 
for additional information from the claimant. In this situation, the extension period is added to the period within which the determina-
tion is required to be made. For example, if prior to the end of the initial 45-day period, the administrator determines that, for reasons 
beyond its control, a decision cannot be rendered, the plan may take up to an additional 30 days (i.e., 30 days in addition to the initial 
45-day period). Similarly, if a decision cannot, for similar reasons, be rendered within the initial extension period, the plan may take up 
to an additional 30 days (i.e., 30 days in addition to the initial 30-day extension period) or up to a total of 105 days to decide the pending 
claim. See 29 CFR § 2560.503-1(f)(3). The second situation is when the plan requires additional information from the claimant to make 
a benefit determination. This situation is governed by the principles in question C-3.

C-21: If a plan determines that a claim does not provide sufficient information, must the plan take an extension of time and request ad-
ditional information from the claimant?

No. The provisions governing extensions of time are permissive and not mandatory. As such, plans may provide for taking extensions of 
time or not, and plan administrators may be given the discretion to decide whether to take an extension of time in connection with any 
individual claim. Consequently, as a general matter, a plan may deny claims at any point in the administrative process on the basis that it 
does not have sufficient information; such a decision would allow the claimant to advance to the next stage of the claims process.

C-22: If a group health plan determines that an extension of time is necessary in order to obtain additional information from a claim-
ant, may the administrator as part of the notice to the claimant of the need for the extension of time also include a notice of adverse 
benefit determination applicable if the claimant fails to provide any information within the period prescribed by the plan (i.e., at least 45 
days)?

Yes. If the notice clearly states that the claim will be denied if the claimant fails to submit any information in response to the plan’s 
request, it is the view of the department that the furnishing of a combined notice would not be contrary to the regulation, provided that 
the combined notice satisfied the content requirements applicable to both the extension notice and the notice of adverse benefit determi-
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nation. In this regard, the notice of adverse benefit determination should make clear that the period for appealing the denied claim begins 
to run at the end of the period prescribed in the notice for submitting the requested information (or such later date as may be provided 
under the terms of the plan). See 29 CFR § 2560.503-1(f)(2) and (3).

D-1: May a plan require that requests for review of adverse benefit determinations be made in writing? 
Yes, with one exception. The regulation provides that a plan’s claims procedure must provide a claimant with a reasonable opportunity 

for a full and fair review of a denied claim. A claims procedure that requires requests for reviews of adverse benefit determinations to be 
made in writing would not be unreasonable in that regard, except with respect to claims involving urgent care. In the case of urgent care 
claims, the regulation requires that a plan’s procedures permit requests for expedited appeals to be submitted orally or in writing by the 
claimant. See § 2560.503-1(h)(2) and (3)(vi).

D-2: May the direct supervisor of the person(s) who makes initial claim determinations serve as the appropriate named fiduciary for 
purposes of reviewing those claims on appeal? 

Yes. The only limitation that the rule imposes on who can serve as the named fiduciary for purposes of reviewing adverse benefit deter-
minations is that the named fiduciary cannot be either the individual who made the initial benefit determination that is the subject of the 
appeal or a subordinate of that individual. The rule further requires that the reviewer, whoever that individual is, may not afford defer-
ence to the initial determination. That is, the reviewer must consider the full record of the claim and make an independent decision on 
whether it should be granted. See § 2560.503-1(h)(3)(ii).

D-3: If a group health plan provides for two levels of review, rather than one, following an adverse benefit determination, what stan-
dards, if any, govern the second level of review? 

Where a plan provides for two levels of review on appeal, it is the view of the department that the second level of review is subject to the 
same standards that apply to the first level of review. For example, the second-level reviewer may not afford deference to the decision at 
the first level of review, and the reviewer must not be the same person who made the first level review decision on the claim or a subordi-
nate of that person. See §§ 2560.503-1(c)(2) and 2560.503-1(h)(3)(ii).

D-4: If a group health plan provides for two levels of review following an adverse benefit determination, within what period must a 
determination be made at each level?

In the case of pre-service claims, a maximum of 15 days is provided for a benefit determination at each level. In the case of post-service 
claims, a maximum of 30 days is provided for a determination at each level. See § 2560.503-1(i)(2)(ii) and (iii).

For example, if a claimant appeals a pre-service adverse benefit determination, and the plan provides for two levels of review at the ap-
peal level, the plan must make a determination within a reasonable period of time, taking into account the medical circumstances, but no 
later than 15 days after receipt of the appeal. If that claim is again denied at the first level of appeal and the claimant appeals that denial 
to the second level review stage, the plan must again make a determination within a reasonable period of time, taking into account the 
medical circumstances, but not later than 15 days after the plan’s receipt of the claimant’s second level appeal request.

In the case of urgent care claims, the regulation does not prescribe any specific period within which a determination must be made at 
each level of a two-level review process for such claims. Given the principles underlying the provisions governing pre- and post-service 
claims, however, it is the view of the department that each level of review of an urgent care claim would have to be completed in suf-
ficient time to ensure that the total period for completing the reviews would not exceed the maximum period otherwise applicable to a 
process with only one level of review – as soon as possible, taking into account the medical exigencies, but not longer than 72 hours. See § 
2560.503-1(i)(2)(i).

D-5: If a group health plan provides for two levels of review following an adverse benefit determination, how much time must a claim-
ant be afforded to appeal the first level review determination to the second level review? 

Under the regulation, claimants must be afforded at least 180 days following receipt of an adverse benefit determination to appeal that 
determination. In the case of a plan with a two-level review process, the 180-day rule applies to the period to be afforded claimants to 
appeal to the first review level. While the regulation does not specifically address the period of time to be afforded claimants to pursue 
the second level of review, the regulation requires that a plan’s procedures must nonetheless be reasonable and, therefore, it is the view of 
the department that plans must afford claimants a reasonable opportunity to pursue a full and fair review at the second review level. See § 
2560.503-1(h)(1) and (3)(i).

D-6: If a group health plan provides for two levels of review following an adverse benefit determination, may the plan use non-binding 
arbitration as a means for deciding the appealed claim? 

Yes. A plan’s procedures may provide for arbitration of benefit disputes at one of the two levels of appeal, provided two conditions are 
met. First, the arbitration must be conducted in a manner that will ensure that the timeframes and notice requirements otherwise appli-
cable to appeals will be satisfied. Second, the arbitration must be non-binding – that is, the arbitration may not limit the claimant’s ability 
to challenge the benefit determination in court. See § 2560.503-1(c)(4). The regulation also permits a plan to offer binding arbitration to 
a claimant after completion of the plan’s appeal process.  See questions E-1and E-2.

D-7: May the board of trustees or committee of a multi-employer group health plan or multi-employer disability benefit plan that gener-
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ally reviews appealed benefit claims at their quarterly meetings provide for two levels of appeal consistent with the regulation? 
Yes, under limited circumstances. In general, the regulation permits plans to maintain two levels of review for adverse benefit deter-

minations and establishes special timing rules for making benefit decisions at each level of the review process. See §§ 2560.503-1(c)(2), 
2560.503-1(i)(2)(ii) and (iii), 2560.503-1(i)(3). The regulation also provides special timing rules applicable to boards of trustees or com-
mittees of multi-employer group health plans and multi-employer disability benefit plans, pursuant to which such plans are excepted from 
the otherwise applicable timing requirements. Under these rules, such boards or committees generally are permitted to defer the decisions 
on adverse benefit determination appeals until the next regularly scheduled meeting of the plan’s board or committee. See §§ 2560.503-
1(i)(2)(iii) (B), 2560.503-1(i)(3)(ii). It is the view of the department that a multi-employer group health plan or a disability benefit plan 
could not, in a manner consistent with the regulation, rely on both the special rules governing the maintenance of two appeal levels and 
the special rules for regularly scheduled boards of trustees or committee meetings. On the other hand, the department does not believe 
a multi-employer plan is foreclosed by the regulation from electing to make appeal determinations in accordance with the special rules 
governing two levels of appeal, rather than in accordance with the quarterly meeting provisions of the regulation. In addition, there is 
nothing in the regulation that would foreclose a multi-employer plan from making benefit review determinations in accordance with the 
quarterly meeting provisions and, following such determinations, providing claimants with an opportunity to voluntarily pursue an ad-
ditional (second) review of their claim. See § 2560.503-1(c)(3).

D-8: Does the regulation’s requirement of consultation with appropriate health care professionals limit the discretion of a plan fiduciary 
reviewing an adverse benefit determination with respect to the advice the fiduciary may seek in resolving the issues raised by the review? 

The regulation requires, for group health and disability claims that the fiduciary deciding an appeal of an adverse benefit determination 
based in whole or in part on a medical judgment consult with an appropriate health care professional. This requirement of consultation is 
intended to ensure that the fiduciary deciding a claim involving medical issues is adequately informed as to those issues. The consultation 
requirement, however, is not intended to constrain the fiduciary from consulting any other experts the fiduciary considers appropriate 
under the circumstances. For example, in connection with the appeal of a denied disability claim, a fiduciary may consider it appropriate 
to consult with vocational or occupational experts. In all cases, a fiduciary must take appropriate steps to resolve the appeal in a pru-
dent manner, including acquiring necessary information and advice, weighing the advice and information so obtained, and making an 
independent decision on the appeal. The regulation’s provision for consultation with a health care professional is not intended to alter the 
fiduciary standards that apply to claims adjudication.

D-10: Upon receipt of a request from a claimant for the identity of experts consulted by the plan in connection with an adverse benefit 
determination, may a plan satisfy the requirements of the regulation by providing only the name of the company employing the expert or 
the qualifications of the expert, rather than the name of the expert? 

No. The regulation expressly requires that plans provide for the identification of the medical or vocational expert or experts whose ad-
vice was obtained on behalf of the plan in connection with the claimant’s claim. Consequently, merely providing the name of the compa-
ny employing the expert or the qualifications of the expert would not, in the department’s view, satisfy this requirement of the regulation. 
See § 2560.503-1(h)(3)(iv) and (4).  See question D-7.

D-11: Does the regulation require that a group health plan provide a claimant with copies of the claimant’s medical records relating to 
his or her benefit claim? 

Yes. The regulation requires a plan to provide claimants, upon request and free of charge, reasonable access to, and copies of, all docu-
ments, records, and other information relevant to a claimant’s claim for benefits. Under the regulation, relevant documents include, 
among other things, documents or records relied upon in making a benefit determination and documents and records submitted in the 
course of making the benefit determination. Inasmuch as a claimant’s medical records relating to the benefit claim would be relevant 
documents, access to, and copies of, the claimant’s medical records would have to be provided upon the claimant’s request. The depart-
ment notes, however, that if a plan has reason to believe that a claimant’s medical records contain information that should be explained 
or disclosed by the physician (or other health professional) who developed the information, it would not be inconsistent with the regula-
tion to refer the claimant to the physician (or other health professional) for such information prior to providing the requested documents 
directly to the claimant. However, if the physician to whom the claimant was referred failed to provide the requested information to the 
claimant in a reasonable period of time and without charge, the plan itself would be required to honor the claimant’s request.

D-12: Does the regulation require that a plan provide claimants with access to or copies of files of other claimants?
No. The regulation requires that a claimant, have access to, and copies of, documents, records and other information relevant to the 

claimant’s claim. For this purpose, the regulation defines as relevant any document, record, or other information that:
- Was relied upon in making the benefit determination 
- Was submitted, considered, or generated in the course of making the benefit determination, without regard to whether it was relied 

upon 
- Demonstrates compliance with the plan’s administrative processes and safeguards for ensuring consistent decision making 
- Constitutes a statement of policy or guidance with respect to the group health plan concerning the denied treatment option or 

benefit for the claimant’s diagnosis, without regard to whether it was relied upon in making the benefit determination. See §§ 2560.503-
1(h)(2)(iii) and 2560.503-1(m)(8) 

While information and data from various claimants’ files may have been compiled for purposes of developing a plan’s criteria, standards, 
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guidelines, or policies to be used in ensuring and demonstrating compliance with administrative processes and safeguards relating to 
consistent decision making, (see question B-5); or evaluating or assessing treatment options for benefit determinations, only the criteria, 
standards, guidelines, or policies themselves would have to be disclosed as information relevant to an individual claimant’s claim, not the 
various claimants’ files on which such criteria, standards, guidelines, or policies were based.

D-13: Must a plan include, in every notice of adverse benefit determination on review, a statement apprising claimants that -- You or 
your plan may have other voluntary dispute resolution options, such as mediation. One way to find out what may be available is to contact 
your local U.S. department of Labor Office and your state insurance regulatory agency? 

The regulation, at § 2560.503-1(j)(5)(iii), provides for the inclusion of the statement described above in all notices of adverse benefit de-
termination on review involving group health and disability claims.  However, the department recognizes that information on the specific 
voluntary appeal procedures offered by the plan will be provided, consistent with § 2560.503-1(j)(4), in the notice of adverse benefit de-
termination, along with a statement of the claimant’s right to bring a civil action under section 502(a) of ERISA.  Pending further review, 
therefore, the department will not seek to enforce compliance with the requirements of § 2560.503-1(j)(5)(iii).

E-1: Under what circumstances may a plan afford claimants the ability to appeal their benefit claim beyond the review level required by 
the regulation? 

While the regulation limits a plan’s claims procedure to a maximum of two mandatory appeal levels, the regulation does permit plans to 
offer voluntary additional levels of appeal, including arbitration or any other form of alternative dispute resolution, provided that certain 
conditions are met. The conditions of the regulation focus on ensuring that the claimant elects the additional appeal voluntarily. Specifi-
cally, the regulation provides that, in the case of such voluntary levels of appeal, the plan’s claims procedure must provide: 

- The plan will not assert a failure to exhaust administrative remedies where a claimant elects to pursue a claim in court rather than 
through the voluntary level of appeal 

- The plan agrees that any statute of limitations applicable to pursuing the claimant’s claim in court will be tolled during the period of 
the voluntary appeal process 

- The voluntary level of appeal is available only after the claimant has pursued the appeal(s) required by the regulation 
- The plan provides the claimant with sufficient information to make an informed judgment about whether to submit a claim through 

the voluntary appeal process, including the specific information delineated in the regulation 
No fees or costs are imposed on the claimant as part of the voluntary appeal process. See § 2560.503-1(c)(3).

E-2: Can a plan’s voluntary level of appeal include binding arbitration as a form of benefit dispute resolution? 
Yes. Provided that a plan’s claims procedure otherwise complies with the conditions of the regulation applicable to voluntary levels of ap-

peal, there is nothing in the regulation that would preclude a plan from using binding arbitration or any other method of dispute resolu-
tion. See § 2560.503-1(c)(3). Also see 65 FR at 70253.

E-3: Do the regulation’s special rules on voluntary additional levels of appeal, including arbitration, apply to pension plans or welfare 
plans other than group health plans or plans providing disability benefits?

No. The special rules on post-appeal level reviews apply, under the regulation, only to group health plans and plans that provide dis-
ability benefits. All other ERISA-covered plans are not required by the regulation to comply with these rules. However, if such other plans 
elect to establish voluntary additional levels of review, those levels would have to comport with the general requirements for a reasonable 
procedure described in § 2560.503-1(b).

F-1: What are the effective date and applicability dates of the new claims procedure rules?
The regulation became effective as of January 20, 2001. The effective date is the date the regulations became legally effective as part of 

the Code of Federal Regulations.
The applicability dates are the dates on which plans must begin to comply with the regulation. The applicability date for claims other 

than group health claims is January 1, 2002. This means that such plans must comply with the regulation beginning with new claims 
filed on or after January 1, 2002.

As amended on July 9, 2001, the regulation contains separate applicability dates for group health claims and all other claims. Under the 
regulation as amended on July 9, 2001, the applicability date for group health claims was the first day of the first plan year that begins on 
or after July 1, 2002, but not later than January 1, 2003. This means that group health plans were required to comply with the regulation 
beginning with new claims filed on or after the first day of the first plan year beginning on or after July 1, 2002, but not later than Janu-
ary 1, 2003. For all calendar year group health plans, the applicability date was January 1, 2003.

Claims that were filed under a plan before the relevant applicability date, and that were not yet resolved as of the applicability date, may 
be handled in accordance with the plan’s old benefit claims procedures, or, if the plan so chooses, in accordance with the new procedures.

F-2: What principles are likely to be applied when a claimant elects to abandon the plan’s administrative claims process in favor of pur-
suing his or her benefit claim in court?

Section 503 of ERISA requires plans to set up procedures to provide a full and fair review of denied benefit claims. With limited excep-
tions, claimants must exhaust those internal procedures before filing a civil action for benefits under section 502(a)(1)(B). This require-
ment reflects a legal presumption favoring exhaustion of internal procedures.
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Paragraph (l) of § 2560.503-1 provides that where a plan fails to establish or follow claims procedures consistent with the requirements 
of the regulation, a claimant shall be deemed to have exhausted the administrative remedies available under the plan. The claimant shall 
be entitled to pursue any available remedies under section 502(a) on the basis that the plan has failed to provide a reasonable claims pro-
cedure that would yield a decision on the merits.

However, the regulation does not undermine the principle that claimants bear the burden of proving to the satisfaction of the court 
that the plan failed to establish or follow claims procedures consistent with the requirements of the regulation. In addition, many of 
the requirements in the regulation give a plan significant discretion in establishing and following reasonable procedures. For example, 
paragraph (b)(3) of the regulation prohibits a plan from establishing or administering its procedures so as to unduly inhibit or hamper the 
initiation or processing of claims for benefits. Accordingly, a plan will be accorded significant deference in evaluating whether it failed to 
follow a procedure consistent with those aspects of the regulation.

Moreover, not every deviation by a plan from the requirements of the regulation justifies proceeding directly to court. A plan that estab-
lishes procedures in full conformity with the regulation might, in processing a particular claim, inadvertently deviate from its procedures. 
If the plan’s procedures provide an opportunity to effectively remedy the inadvertent deviation without prejudice to the claimant, through 
the internal appeal process or otherwise, then there ordinarily will not have been a failure to establish or follow reasonable procedures as 
contemplated by § 2560.503-1(l). Thus, for example, a plan that issues a notice of adverse benefit determination fully advising the claim-
ant of the right to review and to request additional information from the plan may be able to correct an inadvertent failure to include in 
the notice the specific plan provision on which the denial was based. Ordinarily in that circumstance the plan will have provided access to 
a reasonable claims procedure consistent with the regulations. On the other hand, systematic deviations from the plan procedures, or de-
viations not susceptible to meaningful correction through plan procedures, such as the failure to include a description of the plan’s review 
procedures in a notice of an adverse benefit determination, would justify a court determination that the plan failed to provide a reasonable 
procedure.

In addition, filing a lawsuit without exhausting plan procedures could limit claimants’ appeal rights and cause claimants to lose benefits 
to which they otherwise might be entitled. This could be the case when, during the time it takes for a court to dismiss the claimant’s 
suit, the plan’s deadline for filing an appeal expires. In this regard, there is nothing in the regulation that would serve to toll internal plan 
deadlines for filing or appealing claims when suit is brought under section 502(a)(1)(B).

http://www.dol.gov/ebsa/faqs/faq_claims_proc_reg.html

ERISA Regulation 
29 CFR Sec. 2560.503-1 

Claims procedure. 
 (a) Scope and purpose. 
In accordance with the authority of sections 503 and 505 of the Employee Retirement Income Security Act of 1974 (ERISA or the Act), 

29 U.S.C. 1133, 1135, this section sets forth minimum requirements for employee benefit plan procedures pertaining to claims for ben-
efits by participants and beneficiaries (hereinafter referred to as claimants). Except as otherwise specifically provided in this section, these 
requirements apply to every employee benefit plan described in section 4(a) and not exempted under section 4(b) of the Act. 

(b) Obligation to establish and maintain reasonable claims procedures. 
Every employee benefit plan shall establish and maintain reasonable procedures governing the filing of benefit claims, notification of 

benefit determinations, and appeal of adverse benefit determinations (hereinafter collectively referred to as claims procedures). 
The claims procedures for a plan will be deemed to be reasonable only if- 
(1) The claims procedures comply with the requirements of paragraphs (c), (d), (e), (f ), (g), (h), (i), and (j) of this section, as appropri-

ate, except to the extent that the claims procedures are deemed to comply with some or all of such provisions pursuant to paragraph (b)(6) 
of this section; 

(2) A description of all claims procedures (including, in the case of a group health plan within the meaning of paragraph (m)(6) of 
this section, any procedures for obtaining prior approval as a prerequisite for obtaining a benefit, such as preauthorization procedures or 
utilization review procedures) and the applicable time frames is included as part of a summary plan description meeting the requirements 
of 29 CFR 2520.102-3; 

(3) The claims procedures do not contain any provision, and are not administered in a way, that unduly inhibits or hampers the initia-
tion or processing of claims for benefits. 

For example, a provision or practice that requires payment of a fee or costs as a condition to making a claim or to appealing an adverse 
benefit determination would be considered to unduly inhibit the initiation and processing of claims for benefits. 

Also, the denial of a claim for failure to obtain a prior approval under circumstances that would make obtaining such prior approval im-
possible or where application of the prior approval process could seriously jeopardize the life or health of the claimant (e.g., in the case of a 
group health plan, the claimant is unconscious and in need of immediate care at the time medical treatment is required) would constitute 
a practice that unduly inhibits the initiation and processing of a claim; 

(4) The claims procedures do not preclude an authorized representative of a claimant from acting on behalf of such claimant in pursu-
ing a benefit claim or appeal of an adverse benefit determination. Nevertheless, a plan may establish reasonable procedures for determin-
ing whether an individual has been authorized to act on behalf of a claimant, provided that, in the case of a claim involving urgent care, 
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within the meaning of paragraph (m)(1) of this section, a health care professional, within the meaning of paragraph (m)(7) of this section, 
with knowledge of a claimant’s medical condition shall be permitted to act as the authorized representative of the claimant; and 

(5) The claims procedures contain administrative processes and safeguards designed to ensure and to verify that benefit claim deter-
minations are made in accordance with governing plan documents and that, where appropriate, the plan provisions have been applied 
consistently with respect to similarly situated claimants. 

(6) In the case of a plan established and maintained pursuant to a collective bargaining agreement (other than a plan subject to the 
provisions of section 302(c)(5) of the Labor Management Relations Act, 1947 concerning joint representation on the board of trustees)- 

(i) Such plan will be deemed to comply with the provisions of paragraphs (c) through (j)   of this section if the collective bargaining 
agreement pursuant to which the plan is established or maintained sets forth or incorporates by specific reference- 

(A) Provisions concerning the filing of benefit claims and the initial disposition of benefit claims, and 
(B) A grievance and arbitration procedure to which adverse benefit determinations are subject. 
(ii) Such plan will be deemed to comply with the provisions of paragraphs (h), (i), and (j) of this section (but will not be deemed to 

comply with paragraphs (c) through (g) of this section) if the collective bargaining agreement pursuant to which the plan is established or 
maintained sets forth or incorporates by specific reference a grievance and arbitration procedure to which adverse benefit determinations 
are subject (but not provisions concerning the filing and initial disposition of benefit claims). 

(c) Group health plans.
The claims procedures of a group health plan will be deemed to be reasonable only if, in addition to complying with the requirements of 

paragraph (b) of this section- 
(1) 
(i) The claims procedures provide that, in the case of a failure by a claimant or an authorized representative of a claimant to follow the 

plan’s procedures for filing a pre-service claim, within the meaning of paragraph (m)(2) of this section, the claimant or representative 
shall be notified of the failure and the proper procedures to be followed in filing a claim for benefits. 

This notification shall be provided to the claimant or authorized representative, as appropriate, as soon as possible, but not later than 5 
days (24 hours in the case of a failure to file a claim involving urgent care) following the failure. 

Notification may be oral, unless written notification is requested by the claimant or authorized representative. 

(ii) Paragraph (c)(1)(i) of this section shall apply only in the case of a failure that- 
(A) Is a communication by a claimant or an authorized representative of a claimant that is received by a person or organizational unit 

customarily responsible for handling benefit matters; and 
(B) Is a communication that names a specific claimant; a specific medical condition or symptom; and a specific treatment, service, or 

product for which approval is requested. 
(2) The claims procedures do not contain any provision, and are not administered in a way, that requires a claimant to file more than 

two appeals of an adverse benefit determination prior to bringing a civil action under section 502(a) of the Act; 

(3) To the extent that a plan offers voluntary levels of appeal (except to the extent that the plan is required to do so by State law), includ-
ing voluntary arbitration or any other form of dispute resolution, in addition to those permitted by paragraph (c)(2) of this section, the 
claims procedures provide that: 

(i) The plan waives any right to assert that a claimant has failed to exhaust administrative remedies because the claimant did not elect to 
submit a benefit dispute to any such voluntary level of appeal provided by the plan; 

(ii) The plan agrees that any statute of limitations or other defense based on timeliness is tolled during the time that any such voluntary 
appeal is pending; 

(iii) The claims procedures provide that a claimant may elect to submit a benefit dispute to such voluntary level of appeal only after 
exhaustion of the appeals permitted by paragraph (c)(2) of this section; 

(iv) The plan provides to any claimant, upon request, sufficient information relating to the voluntary level of appeal to enable the 
claimant to make an informed judgment about whether to submit a benefit dispute to the voluntary level of appeal, including a statement 
that the decision of a claimant as to whether or not to submit a benefit dispute to the voluntary level of appeal will have no effect on the 
claimant’s rights to any other benefits under the plan and information about the applicable rules, the claimant’s right to representation, 
the process for selecting the decision maker, and the circumstances, if any, that may affect the impartiality of the decision maker, such as 
any financial or personal interests in the result or any past or present relationship with any party to the review process; and 

(v) No fees or costs are imposed on the claimant as part of the voluntary level of appeal. 

(4) The claims procedures do not contain any provision for the mandatory arbitration of adverse benefit determinations, except to the 
extent that the plan or procedures provide that: 

(i) The arbitration is conducted as one of the two appeals described in paragraph (c)(2) of this section and in accordance with the re-
quirements applicable to such appeals; and 

(ii) The claimant is not precluded from challenging the decision under section 502(a) of the Act or other applicable law. 
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(d) Plans providing disability benefits. 
The claims procedures of a plan that provides disability benefits will be deemed to be reasonable only if the claims procedures comply, 

with respect to claims for disability benefits, with the requirements of paragraphs (b), (c)(2), (c)(3), and (c)(4) of this section. 

(e) Claim for benefits. 
For purposes of this section, a claim for benefits is a request for a plan benefit or benefits made by a claimant in accordance with a plan’s 

reasonable procedure for filing benefit claims. In the case of a group health plan, a claim for benefits includes any pre-service claims with-
in the meaning of paragraph (m)(2) of this section and any post-service claims within the meaning of paragraph (m)(3) of this section. 

(f) Timing of notification of benefit determination. 
(1) In general. 
Except as provided in paragraphs (f)(2) and (f)(3) of this section, if a claim is wholly or partially denied, the plan administrator shall 

notify the claimant, in accordance with paragraph (g) of this section, of the plan’s adverse benefit determination within a reasonable 
period of time, but not later than 90 days after receipt of the claim by the plan, unless the plan administrator determines that special 
circumstances require an extension of time for processing the claim. 

If the plan administrator determines that an extension of time for processing is required, written notice of the extension shall be fur-
nished to the claimant prior to the termination of the initial 90- day period. In no event shall such extension exceed a period of 90 days 
from the end of such initial period. The extension notice shall indicate the special circumstances requiring an extension of time and the 
date by which the plan expects to render the benefit determination. 

(2) Group health plans. 
In the case of a group health plan, the plan administrator shall notify a claimant of the plan’s benefit determination in accordance with 

paragraph (f)(2)(i), (f )(2)(ii), or (f)(2)(iii) of this section, as appropriate. 

(i) Urgent care claims. 
In the case of a claim involving urgent care, the plan administrator shall notify the claimant of the plan’s benefit determination (whether 

adverse or not) as soon as possible, taking into account the medical exigencies, but not later than 72 hours after receipt of the claim by the 
plan, unless the claimant fails to provide sufficient information to determine whether, or to what extent, benefits are covered or payable 
under the plan.

In the case of such a failure, the plan administrator shall notify the claimant as soon as possible, but not later than 24 hours after receipt 
of the claim by the plan, of the specific information necessary to complete the claim. 

The claimant shall be afforded a reasonable amount of time, taking into account the circumstances, but not less than 48 hours, to pro-
vide the specified information. 

Notification of any adverse benefit determination pursuant to this paragraph (f)(2)(i) shall be made in accordance with paragraph (g) of 
this section. 

The plan administrator shall notify the claimant of the plan’s benefit determination as soon as possible, but in no case later than 48 
hours after the earlier of- 

(A) The plan’s receipt of the specified information, or 
(B) The end of the period afforded the claimant to provide the specified additional information. 
(ii) Concurrent care decisions. 
If a group health plan has approved an ongoing course of treatment to be provided over a period of time or number of treatments- 
(A) Any reduction or termination by the plan of such course of treatment (other than by plan amendment or termination) before the 

end of such period of time or number of treatments shall constitute an adverse benefit determination.
 
The plan administrator shall notify the claimant, in accordance with paragraph (g) of this section, of the adverse benefit determination 

at a time sufficiently in advance of the reduction or termination to allow the claimant to appeal and obtain a determination on review of 
that adverse benefit determination before the benefit is reduced or terminated. 

(B) Any request by a claimant to extend the course of treatment beyond the period of time or number of treatments that is a claim 
involving urgent care shall be decided as soon as possible, taking into account the medical exigencies, and the plan administrator shall 
notify the claimant of the benefit determination, whether adverse or not, within 24 hours after receipt of the claim by the plan, provided 
that any such claim is made to the plan at least 24 hours prior to the expiration of the prescribed period of time or number of treatments. 

Notification of any adverse benefit determination concerning a request to extend the course of treatment, whether involving urgent care 
or not, shall be made in accordance with paragraph (g) of this section, and appeal shall be governed by paragraph (i)(2)(i), (i)(2)(ii), or 
(i)(2)(iii), as appropriate. 

(iii) Other claims.
In the case of a claim not described in paragraphs (f)(2)(i) or (f)(2)(ii) of this section, the plan administrator shall notify the claimant of 

the plan’s benefit determination in accordance with either paragraph (f)(2)(iii)(A) or (f)(2)(iii)(B) of this section, as appropriate. 
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(A) Pre-service claims. 
In the case of a pre-service claim, the plan administrator shall notify the claimant of the plan’s benefit determination (whether adverse 

or not) within a reasonable period of time appropriate to the medical circumstances, but not later than 15 days after receipt of the claim 
by the plan. 

This period may be extended one time by the plan for up to 15 days, provided that the plan administrator both determines that such an 
extension is necessary due to matters beyond the control of the plan and notifies the claimant, prior to the expiration of the initial 15-day 
period, of the circumstances requiring the extension of time and the date by which the plan expects to render a decision. 

If such an extension is necessary due to a failure of the claimant to submit the information necessary to decide the claim, the notice of 
extension shall specifically describe the required information, and the claimant shall be afforded at least 45 days from receipt of the notice 
within which to provide the specified information. 

Notification of any adverse benefit determination pursuant to this paragraph (f)(2)(iii)(A) shall be made in accordance with paragraph 
(g) of this section. 

(B) Post-service claims. 
In the case of a post-service claim, the plan administrator shall notify the claimant, in accordance with paragraph (g) of this section, of 

the plan’s adverse benefit determination within a reasonable period of time, but not later than 30 days after receipt of the claim. 

This period may be extended one time by the plan for up to 15 days, provided that the plan administrator both determines that such an 
extension is necessary due to matters beyond the control of the plan and notifies the claimant, prior to the expiration of the initial 30-day 
period, of the circumstances requiring the extension of time and the date by which the plan expects to render a decision. 

If such an extension is necessary due to a failure of the claimant to submit the information necessary to decide the claim, the notice of 
extension shall specifically describe the required information, and the claimant shall be afforded at least 45 days from receipt of the notice 
within which to provide the specified information. 

(3) Disability claims. 
In the case of a claim for disability benefits, the plan administrator shall notify the claimant, in accordance with paragraph (g) of this 

section, of the plan’s adverse benefit determination within a reasonable period of time, but not later than 45 days after receipt of the claim 
by the plan. 

This period may be extended by the plan for up to 30 days, provided that the plan administrator both determines that such an extension 
is necessary due to matters beyond the control of the plan and notifies the claimant, prior to the expiration of the initial 45-day period, of 
the circumstances requiring the extension of time and the date by which the plan expects to render a decision. 

If, prior to the end of the first 30-day extension period, the administrator determines that, due to matters beyond the control of the 
plan, a decision cannot be rendered within that extension period, the period for making the determination may be extended for up to an 
additional 30 days, provided that the plan administrator notifies the claimant, prior to the expiration of the first 30-day extension period, 
of the circumstances requiring the extension and the date as of which the plan expects to render a decision. 

In the case of any extension under this paragraph (f)(3), the notice of extension shall specifically explain the standards on which entitle-
ment to a benefit is based, the unresolved issues that prevent a decision on the claim, and the additional information needed to resolve 
those issues, and the claimant shall be afforded at least 45 days within which to provide the specified information. 

(4) Calculating time periods. 
For purposes of paragraph (f) of this section, the period of time within which a benefit determination is required to be made shall begin 

at the time a claim is filed in accordance with the reasonable procedures of a plan, without regard to whether all the information neces-
sary to make a benefit determination accompanies the filing.

 
In the event that a period of time is extended as permitted pursuant to paragraph (f)(2)(iii) or (f)(3) of this section due to a claimant’s 

failure to submit information necessary to decide a claim, the period for making the benefit determination shall be tolled from the date on 
which the notification of the extension is sent to the claimant until the date on which the claimant responds to the request for additional 
information. 

(g) Manner and content of notification of benefit determination. 

(1) Except as provided in paragraph (g)(2) of this section, the plan administrator shall provide a claimant with written or electronic 
notification of any adverse benefit determination. Any electronic notification shall comply with the standards imposed by 29 CFR 
2520.104b-1(c)(1)(i), (iii), and (iv). The notification shall set forth, in a manner calculated to be understood by the claimant - 

(i) The specific reason or reasons for the adverse determination; 
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(ii) Reference to the specific plan provisions on which the determination is based; 
(iii) A description of any additional material or information necessary for the claimant to perfect the claim and an explanation of why 

such material or information is necessary; 
(iv) A description of the plan’s review procedures and the time limits applicable to such procedures, including a statement of the claim-

ant’s right to bring a civil action under section 502(a) of the Act following an adverse benefit determination on review; 
(v) In the case of an adverse benefit determination by a group health plan or a plan providing disability benefits, 
(A) If an internal rule, guideline, protocol, or other similar criterion was relied upon in making the adverse determination, either the 

specific rule, guideline, protocol, or other similar criterion; or a statement that such a rule, guideline, protocol, or other similar criterion 
was relied upon in making the adverse determination and that a copy of such rule, guideline, protocol, or other criterion will be provided 
free of charge to the claimant upon request; or 

(B) If the adverse benefit determination is based on a medical necessity or experimental treatment or similar exclusion or limit, either an 
explanation of the scientific or clinical judgment for the determination, applying the terms of the plan to the claimant’s medical circum-
stances, or a statement that such explanation will be provided free of charge upon request. 

(vi) In the case of an adverse benefit determination by a group health plan concerning a claim involving urgent care, a description of the 
expedited review process applicable to such claims. 

(2) In the case of an adverse benefit determination by a group health plan concerning a claim involving urgent care, the information de-
scribed in paragraph (g)(1) of this section may be provided to the claimant orally within the time frame prescribed in paragraph (f)(2)(i) 
of this section, provided that a written or electronic notification in accordance with paragraph (g)(1) of this section is furnished to the 
claimant not later than 3 days after the oral notification. 

(h) Appeal of adverse benefit determinations.
(1) In general. 
Every employee benefit plan shall establish and maintain a procedure by which a claimant shall have a reasonable opportunity to appeal 

an adverse benefit determination to an appropriate named fiduciary of the plan, and under which there will be a full and fair review of the 
claim and the adverse benefit determination. 

(2) Full and fair review. 
Except as provided in paragraphs (h)(3) and (h)(4) of this section, the claims procedures of a plan will not be deemed to provide a 

claimant with a reasonable opportunity for a full and fair review of a claim and adverse benefit determination unless the claims proce-
dures- 

(i) Provide claimants at least 60 days following receipt of a notification of an adverse benefit determination within which to appeal the 
determination; 

(ii) Provide claimants the opportunity to submit written comments, documents, records, and other information relating to the claim for 
benefits; 

(iii) Provide that a claimant shall be provided, upon request and free of charge, reasonable access to, and copies of, all documents, 
records, and other information relevant to the claimant’s claim for benefits. Whether a document, record, or other information is relevant 
to a claim for benefits shall be determined by reference to paragraph (m)(8) of this section; 

(iv) Provide for a review that takes into account all comments, documents, records, and other information submitted by the claimant 
relating to the claim, without regard to whether such information was submitted or considered in the initial benefit determination. 

(3) Group health plans. 
The claims procedures of a group health plan will not be deemed to provide a claimant with a reasonable opportunity for a full and 

fair review of a claim and adverse benefit determination unless, in addition to complying with the requirements of paragraphs (h)(2)(ii) 
through (iv) of this section, the claims procedures- 

(i) Provide claimants at least 180 days following receipt of a notification of an adverse benefit determination within which to appeal the 
determination; 

(ii) Provide for a review that does not afford deference to the initial adverse benefit determination and that is conducted by an appropri-
ate named fiduciary of the plan who is neither the individual who made the adverse benefit determination that is the subject of the appeal, 
nor the subordinate of such individual; 

(iii) Provide that, in deciding an appeal of any adverse benefit determination that is based in whole or in part on a medical judgment, 
including determinations with regard to whether a particular treatment, drug, or other item is experimental, investigational, or not medi-
cally necessary or appropriate, the appropriate named fiduciary shall consult with a health care professional who has appropriate training 
and experience in the field of medicine involved in the medical judgment; 

(iv) Provide for the identification of medical or vocational experts whose advice was obtained on behalf of the plan in connection with a 
claimant’s adverse benefit determination, without regard to whether the advice was relied upon in making the benefit determination; 

(v) Provide that the health care professional engaged for purposes of a consultation under paragraph (h)(3)(iii) of this section shall be an 
individual who is neither an individual who was consulted in connection with the adverse benefit determination that is the subject of the 
appeal, nor the subordinate of any such individual; and 

(vi) Provide, in the case of a claim involving urgent care, for an expedited review process pursuant to which- 
(A) A request for an expedited appeal of an adverse benefit determination may be submitted orally or in writing by the claimant; and 
(B) All necessary information, including the plan’s benefit determination on review, shall be transmitted between the plan and the 
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claimant by telephone, facsimile, or other available similarly expeditious method. 
(4) Plans providing disability benefits. 
The claims procedures of a plan providing disability benefits will not, with respect to claims for such benefits, be deemed to provide a 

claimant with a reasonable opportunity for a full and fair review of a claim and adverse benefit determination unless the claims proce-
dures comply with the requirements of paragraphs (h)(2)(ii) through (iv) and (h)(3)(i) through (v) of this section.

(i) Timing of notification of benefit determination on review. 
(1) In general. 
(i) Except as provided in paragraphs (i)(1)(ii), (i)(2), and (i)(3) of this section, the plan administrator shall notify a claimant in accor-

dance with paragraph (j) of this section of the plan’s benefit determination on review within a reasonable period of time, but not later 
than 60 days after receipt of the claimant’s request for review by the plan, unless the plan administrator determines that special circum-
stances (such as the need to hold a hearing, if the plan’s procedures provide for a hearing) require an extension of time for processing the 
claim. 

If the plan administrator determines that an extension of time for processing is required, written notice of the extension shall be fur-
nished to the claimant prior to the termination of the initial 60-day period. In no event shall such extension exceed a period of 60 days 
from the end of the initial period. The extension notice shall indicate the special circumstances requiring an extension of time and the 
date by which the plan expects to render the determination on review. 

(ii) In the case of a plan with a committee or board of trustees designated as the appropriate named fiduciary that holds regularly sched-
uled meetings at least quarterly, paragraph (i)(1)(i) of this section shall not apply, and, except as provided in paragraphs (i)(2) and (i)(3) 
of this section, the appropriate named fiduciary shall instead make a benefit determination no later than the date of the meeting of the 
committee or board that immediately follows the plan’s receipt of a request for review, unless the request for review is filed within 30 days 
preceding the date of such meeting. In such case, a benefit determination may be made by no later than the date of the second meeting 
following the plan’s receipt of the request for review. If special circumstances (such as the need to hold a hearing, if the plan’s procedures 
provide for a hearing) require a further extension of time for processing, a benefit determination shall be rendered not later than the third 
meeting of the committee or board following the plan’s receipt of the request for review. If such an extension of time for review is required 
because of special circumstances, the plan administrator shall provide the claimant with written notice of the extension, describing the 
special circumstances and the date as of which the benefit determination will be made, prior to the commencement of the extension. The 
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plan administrator shall notify the claimant, in accordance with paragraph (j) of this section, of the benefit determination as soon as pos-
sible, but not later than 5 days after the benefit determination is made. 

(2) Group health plans. 
In the case of a group health plan, the plan administrator shall notify a claimant of the plan’s benefit determination on review in accor-

dance with paragraphs (i)(2)(i) through (iii), as appropriate. 
(i) Urgent care claims. 
In the case of a claim involving urgent care, the plan administrator shall notify the claimant, in accordance with paragraph (j) of this 

section, of the plan’s benefit determination on review as soon as possible, taking into account the medical exigencies, but not later than 72 
hours after receipt of the claimant’s request for review of an adverse benefit determination by the plan. 

(ii) Pre-service claims. 
In the case of a pre-service claim, the plan administrator shall notify the claimant, in accordance with paragraph (j) of this section, of 

the plan’s benefit determination on review within a reasonable period of time appropriate to the medical circumstances. In the case of a 
group health plan that provides for one appeal of an adverse benefit determination, such notification shall be provided not later than 30 
days after receipt by the plan of the claimant’s request for review of an adverse benefit determination. In the case of a group health plan 
that provides for two appeals of an adverse determination, such notification shall be provided, with respect to any one of such two ap-
peals, not later than 15 days after receipt by the plan of the claimant’s request for review of the adverse determination. 

(iii) Post-service claims. 
(A) In the case of a post-service claim, except as provided in paragraph (i)(2)(iii)(B) of this section, the plan administrator shall notify 

the claimant, in accordance with paragraph (j) of this section, of the plan’s benefit determination on review within a reasonable period of 
time. In the case of a group health plan that provides for one appeal of an adverse benefit determination, such notification shall be pro-
vided not later than 60 days after receipt by the plan of the claimant’s request for review of an adverse benefit determination. In the case 
of a group health plan that provides for two appeals of an adverse determination, such notification shall be provided, with respect to any 
one of [[Page 70270]] such two appeals, not later than 30 days after receipt by the plan of the claimant’s request for review of the adverse 
determination. 

(B) In the case of a multiemployer plan with a committee or board of trustees designated as the appropriate named fiduciary that holds 
regularly scheduled meetings at least quarterly, paragraph (i)(2)(iii)(A) of this section shall not apply, and the appropriate named fiduciary 
shall instead make a benefit determination no later than the date of the meeting of the committee or board that immediately follows the 
plan’s receipt of a request for review, unless the request for review is filed within 30 days preceding the date of such meeting. In such case, 
a benefit determination may be made by no later than the date of the second meeting following the plan’s receipt of the request for review. 
If special circumstances (such as the need to hold a hearing, if the plan’s procedures provide for a hearing) require a further extension 
of time for processing, a benefit determination shall be rendered not later than the third meeting of the committee or board following 
the plan’s receipt of the request for review. If such an extension of time for review is required because of special circumstances, the plan 
administrator shall notify the claimant in writing of the extension, describing the special circumstances and the date as of which the 
benefit determination will be made, prior to the commencement of the extension. The plan administrator shall notify the claimant, in 
accordance with paragraph (j) of this section, of the benefit determination as soon as possible, but not later than 5 days after the benefit 
determination is made. 

(3) Disability claims. 
(i) Except as provided in paragraph (i)(3)(ii) of this section, claims involving disability benefits (whether the plan provides for one or 

two appeals) shall be governed by paragraph (i)(1) of this section, except that a period of 45 days shall apply instead of 60 days for pur-
poses of that paragraph. 

(ii) In the case of a multiemployer plan with a committee or board of trustees designated as the appropriate named fiduciary that holds 
regularly scheduled meetings at least quarterly, paragraph (i)(3)(i) of this section shall not apply, and the appropriate named fiduciary 
shall instead make a benefit determination no later than the date of the meeting of the committee or board that immediately follows the 
plan’s receipt of a request for review, unless the request for review is filed within 30 days preceding the date of such meeting. In such case, 
a benefit determination may be made by no later than the date of the second meeting following the plan’s receipt of the request for review. 
If special circumstances (such as the need to hold a hearing, if the plan’s procedures provide for a hearing) require a further extension 
of time for processing, a benefit determination shall be rendered not later than the third meeting of the committee or board following 
the plan’s receipt of the request for review. If such an extension of time for review is required because of special circumstances, the plan 
administrator shall notify the claimant in writing of the extension, describing the special circumstances and the date as of which the 
benefit determination will be made, prior to the commencement of the extension. The plan administrator shall notify the claimant, in 
accordance with paragraph (j) of this section, of the benefit determination as soon as possible, but not later than 5 days after the benefit 
determination is made. 

(4) Calculating time periods. 
For purposes of paragraph (i) of this section, the period of time within which a benefit determination on review is required to be made 

shall begin at the time an appeal is filed in accordance with the reasonable procedures of a plan, without regard to whether all the in-
formation necessary to make a benefit determination on review accompanies the filing. In the event that a period of time is extended as 
permitted pursuant to paragraph (i)(1), (i)(2)(iii)(B), or (i)(3) of this section due to a claimant’s failure to submit information necessary 
to decide a claim, the period for making the benefit determination on review shall be tolled from the date on which the notification of the 
extension is sent to the claimant until the date on which the claimant responds to the request for additional information. 

(5) Furnishing documents. 
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In the case of an adverse benefit determination on review, the plan administrator shall provide such access to, and copies of, documents, 
records, and other information described in paragraphs (j)(3), (j)(4), and (j)(5) of this section as is appropriate.

 
(j) Manner and content of notification of benefit determination on review. 
The plan administrator shall provide a claimant with written or electronic notification of a plan’s benefit determination on review. Any 

electronic notification shall comply with the standards imposed by 29 CFR 2520.104b-1(c)(1)(i), (iii), and (iv). In the case of an adverse 
benefit determination, the notification shall set forth, in a manner calculated to be understood by the claimant- 

(1) The specific reason or reasons for the adverse determination; 
(2) Reference to the specific plan provisions on which the benefit determination is based; 
(3) A statement that the claimant is entitled to receive, upon request and free of charge, reasonable access to, and copies of, all docu-

ments, records, and other information relevant to the claimant’s claim for benefits. Whether a document, record, or other information is 
relevant to a claim for benefits shall be determined by reference to paragraph (m)(8) of this section; 

(4) A statement describing any voluntary appeal procedures offered by the plan and the claimant’s right to obtain the information about 
such procedures described in paragraph (c)(3)(iv) of this section, and a statement of the claimant’s right to bring an action under section 
502(a) of the Act; and 

(5) In the case of a group health plan or a plan providing disability benefits- 
(i) If an internal rule, guideline, protocol, or other similar criterion was relied upon in making the adverse determination, either the 

specific rule, guideline, protocol, or other similar criterion; or a statement that such rule, guideline, protocol, or other similar criterion 
was relied upon in making the adverse determination and that a copy of the rule, guideline, protocol, or other similar criterion will be 
provided free of charge to the claimant upon request; 

(ii) If the adverse benefit determination is based on a medical necessity or experimental treatment or similar exclusion or limit, either an 
explanation of the scientific or clinical judgment for the determination, applying the terms of the plan to the claimant’s medical circum-
stances, or a statement that such explanation will be provided free of charge upon request; and 

(iii) The following statement: “You and your plan may have other voluntary alternative dispute resolution options, such as mediation. 
One way to find out what may be available is to contact your local U.S. Department of Labor Office and your State insurance regulatory 
agency.’’ 

(k) Preemption of State law. 
(1) Nothing in this section shall be construed to supersede any provision of State law that regulates insurance, except to the extent that 

such law prevents the application of a requirement of this section. 
(2) 
(i) For purposes of paragraph (k)(1) of this section, a State law regulating insurance shall not be considered to prevent the application 

of a requirement of this section merely because such State law establishes a review procedure to evaluate and resolve disputes involving 
adverse benefit determinations under group health plans so long as the review procedure is conducted by a person or entity other than the 
insurer, the plan, plan fiduciaries, the employer, or any employee or agent of any of the foregoing. 

(ii) The State law procedures described in paragraph (k)(2)(i) of this section are not part of the full and fair review required by section 
503 of the Act. Claimants therefore need not exhaust such State law procedures prior to bringing suit under section 502(a) of the Act. 

(l) Failure to establish and follow reasonable claims procedures. 
In the case of the failure of a plan to establish or follow claims procedures consistent with the requirements of this section, a claim-

ant shall be deemed to have exhausted the administrative remedies available under the plan and shall be entitled to pursue any available 
remedies under section 502(a) of the Act on the basis that the plan has failed to provide a reasonable claims procedure that would yield a 
decision on the merits of the claim.

 
(m) Definitions. 
The following terms shall have the meaning ascribed to such terms in this paragraph (m) whenever such term is used in this section: 
(1) 
(i) A “claim involving urgent care’’ is any claim for medical care or treatment with respect to which the application of the time periods 

for making non-urgent care determinations- 
(A) Could seriously jeopardize the life or health of the claimant or the ability of the claimant to regain maximum function, or, 
(B) In the opinion of a physician with knowledge of the claimant’s medical condition, would subject the claimant to severe pain that 

cannot be adequately managed without the care or treatment that is the subject of the claim. 
(ii) Except as provided in paragraph (m)(1)(iii) of this section, whether a claim is a “claim involving urgent care’’ within the meaning 

of paragraph (m)(1)(i)(A) of this section is to be determined by an individual acting on behalf of the plan applying the judgment of a 
prudent layperson who possesses an average knowledge of health and medicine. 

(iii) Any claim that a physician with knowledge of the claimant’s medical condition determines is a “claim involving urgent care’’ within 
the meaning of paragraph (m)(1)(i) of this section shall be treated as a “claim involving urgent care’’ for purposes of this section. 

(2) The term “pre-service claim’’ means any claim for a benefit under a group health plan with respect to which the terms of the plan 
condition receipt of the benefit, in whole or in part, on approval of the benefit in advance of obtaining medical care. 

(3) The term “post-service claim’’ means any claim for a benefit under a group health plan that is not a pre-service claim within the 
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meaning of paragraph (m)(2) of this section. 
(4) The term “adverse benefit determination’’ means any of the following: a denial, reduction, or termination of, or a failure to provide 

or make payment (in whole or in part) for, a benefit, including any such denial, reduction, termination, or failure to provide or make 
payment that is based on a determination of a participant’s or beneficiary’s eligibility to participate in a plan, and including, with respect 
to group health plans, a denial, reduction, or termination of, or a failure to provide or make payment (in whole or in part) for, a benefit 
resulting from the application of any utilization review, as well as a failure to cover an item or service for which benefits are otherwise 
provided because it is determined to be experimental or investigational or not medically necessary or appropriate. 

(5) The term “notice’’ or “notification’’ means the delivery or furnishing of information to an individual in a manner that satisfies the 
standards of 29 CFR 2520.104b-1(b) as appropriate with respect to material required to be furnished or made available to an individual. 

(6) The term “group health plan’’ means an employee welfare benefit plan within the meaning of section 3(1) of the Act to the extent 
that such plan provides “medical care’’ within the meaning of section 733(a) of the Act. 

(7) The term “health care professional’’ means a physician or other health care professional licensed, accredited, or certified to perform 
specified health services consistent with State law. 

(8) A document, record, or other information shall be considered “relevant’’ to a claimant’s claim if such document, record, or other 
information 

(i) Was relied upon in making the benefit determination; 
(ii) Was submitted, considered, or generated in the course of making the benefit determination, without regard to whether such docu-

ment, record, or other information was relied upon in making the benefit determination; 
(iii) Demonstrates compliance with the administrative processes and safeguards required pursuant to paragraph (b)(5) of this section in 

making the benefit determination; or 
(iv) In the case of a group health plan or a plan providing disability benefits, constitutes a statement of policy or guidance with respect 

to the plan concerning the denied treatment option or benefit for the claimant’s diagnosis, without regard to whether such advice or state-
ment was relied upon in making the benefit determination. 

(n) Apprenticeship plans.
This section does not apply to employee benefit plans that solely provide apprenticeship-training benefits. 

(o) Applicability dates.
(1) Except as provided in paragraph (o)(2) of this section, this section shall apply to claims filed under a plan on or after January 1, 

2002. 
(2) This section shall apply to claims filed under a group health plan on or after the first day of the first plan year beginning on or after 

July 1, 2002, but in no event later than January 1, 2003. 
http://www.dol.gov/ebsa/regs/fedreg/final/2001017145.pdf

United States Supreme Court decision in Aetna vs. Davila and Cigna vs. Calad.
Synopsis:  The HMOs stated that State Law has no jurisdiction over health benefit issues such as the payment of health benefits and the 

appeal of a denied benefit.  The U.S. Supreme Court agreed with the HMOs in that State Law has no jurisdiction regarding payment, 
denials and the appeals of health benefits.

http://a257.g.akamaitech.net/7/257/2422/21june20041210/www.supremecourtus.gov/opinions/03pdf/02-1845.pdf

Last, but not least, with all of this information available regarding ERISA, you will notice that at no time does the references or laws 
make any distinction between an HMO, PPO, POS plan or any hybrid plan.  

The HMOs will want you to believe that all HMOs are the same and all of the HMO benefits are under State Law jurisdiction.  As 
you can see, not all HMOs are the same.  Mr. Jones and Mr. Smith may both have an HMO plan through XYZ Insurance.  However, 
Mr. Jones’ health benefits come from his employer Might-E-Sharp barber shop whereas Mr. Smith may have health benefits through the 
State Employee program.  Both Mr. Jones and Mr. Smith have the same HMO insurance card.  Mr. Jones may not have eye glasses as a 
benefit, yet Mr. Smith does have eye glasses as a benefit.  Mr. Jones may have a $200 deductible and Mr. Smith may have no deductible.  
Mr. Jones’s HMO benefits, the claims process and the appeals process are protected under the Federal ERISA Law, yet Mr. Smith’s HMO 
benefits are protected under State law jurisdiction.  

Some insurance companies say that all they pay providers is a percentage of Medicare, yet, take a look at the different patient benefit 
manuals and look to see if this is correct.  I have yet to see one patient benefit manual that states that the health benefit is reimbursed 
based on a percentage of Medicare.  Look at your own benefit manual and see how your insurance pays or reimbursed you for your ben-
efit.  You may be surprised at what you really see. 
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The following are some examples of letters that I use:

Name of Provider
123 Main Street
Anywhere, USA 12345-1234
PHONE (999) 555-1212

Assignment of Personal Health Benefits Payment and Assignment of My Legal Personal Representative

Date:________________________
Patient Name:___________________________________________________________________
Patient Address__________________________________________________________________
Patient City_____________________________________________________________________
Patient State______________________________ Patient Zip Code________________________
Employer:______________________________________________________________________
SS#/ID#:_______________________________________________________________________

I hereby certify that the health insurance, workers compensation insurance or personal injury protection insurance information that I 
have provided XXX Provider (Doctor) is true and accurate as of the date of service. I certify that my health benefits to pay any and all of 
my medical debts are current and available as of the date of service. If authorization is needed to provide me with medical care, I certify 
that I have obtained said authorization, from my insurance company in order to seek medical care from Doctor. 

I understand that intentionally providing false or erroneous insurance information may be considered as fraud. I am fully aware that 
having health insurance does not absolve me of my responsibility to ensure that my medical bill is paid in full. I also understand that my 
insurance company may not pay 100% of the amount of the medical claim and that I may be responsible for any and all amounts not 
payable by my insurance company.

I hereby authorize Doctor to submit my claim for my health benefits, on my behalf, as a courtesy to me, to the insurance company I 
have designated, that is on the copy of the current insurance card that I have provided the Doctor. I understand that the claims submis-
sion by the Doctor does not absolve me of my responsibility to ensure my medical bills are paid in full.

I hereby instruct and direct my health insurance company, ____________________________  to pay my health benefits in full, by 
check, mailed to: XXX Provider 123 Main Street, Anywhere, USA 12345-1234.  Doctor has my permission to deposit any checks made 
out to me and sent to the Doctor.  

If my current policy prohibits direct payment to the provider of service, I hereby also instruct and direct my health insurance company, 
named above, to make out the check to me and mail it as follows: XXX Provider, 123 Main Street, Anywhere, USA 12345-1234, as 
payment towards the total charges for the professional services rendered to me.  Doctor will take my health benefit payment and apply 
it to the debt that is owed to Doctor.  In the event of a demand for the return of the payment of my health benefit, by my health insur-
ance company, I understand that I am responsible for the return of the benefit payment and not the Doctor.  If my health insurance sent 
any payments to me, I understand that I have thirty (30) days from the date of the receipt of the benefit payment, to pay my bill to the 
provider.  I understand that the Doctor may send my debt to his/her debt collection agency whereby I will be responsible for not only the 
amount of my debt to the Doctor, but also any interest, debt collection agency fees, attorneys fees and court costs affiliated with the col-
lection of a delinquent debt.

I authorize the release of any information pertinent to my claim and my health insurance benefits to any insurance company, adjuster, or 
attorney involved in this case.

Pursuant to 29 CFR 2560-503-1 and my contract with my health insurance company, I authorize Doctor and Doctor’s staff, to be my 
personal representative, which allows Doctor to: (1) speak with my health insurance company regarding my claims and health benefits, 
(2) submit any and all appeals when my insurance company denies me benefits to which I am entitled, (3) submit any and all requests for 
claim, health benefit information, and any and all documentation, policies and procedures that were used to deny or reduce the payment 
of my health benefit, from my insurance company, and (4) initiate formal complaints to any State or Federal agency that has jurisdiction 
over my benefits. My health insurance company is required to respond to my personal representative as if they were responding to me.  I 
fully understand and agree that I am responsible for full payment of the medical debt if my insurance company has refused to pay 100% 
of my benefits, within ninety (90) days of any and all appeals or request for information. I also agree that any fines levied against my 
insurance company will be paid to Doctor for acting as my personal representative.

A photocopy of this Assignment shall be considered as effective and valid as the original.
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________________________________________________
Signature of Patient or Policy Holder

________________________________________________
Date

________________________________________________
Witness

________________________________________________
Date

________________________________________________
Witness

________________________________________________
Date

________________________________________________
Signature of Claimant if other than Policy Holder

©Steven M. Verno 2007
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Name of Provider
Address
City, State  Zip
Phone

SENT BY CERTIFIED MAIL/RETURN RECEIPT
Certification Number

Date   

Name of Insurance Company
Name of President/CEO
Address
City, State  Zip

RE:  Discovery Demand

Dear (Name of President/CEO);

Attached to this demand letter, is a copy of an Assignment of Legal Personal Representative, signed by your member, (name of member), 
allowing us to act on behalf of your member regarding claims, health benefit, and appeals issues, as outlined in the Federal Law, 29 CFR 
2560-503-1(b)(4). and the contract between you and your member.

This letter is being submitted to make a formal demand for full disclosure and discovery of the following information:

(1) A true copy of the member’s health benefit manual or Summary Plan Description.
(2) The name and specialty, along with copies of the credentials of the person or persons that have performed an adverse benefit deter-

mination regarding the non-payment, incorrect payment or the denial of the member’s claim for health benefits.
(3) The name, specialty, credentials, and any and all documents used from any and all consultants that were used to perform an adverse 

benefit determination regarding the non-payment, incorrect payment or the denial of the member’s claim for health benefits.
(4) Any and all documents, rules, guidelines, policies and procedures, and references to the specific section of the member’s health ben-

efit contract, regarding the non-payment, incorrect payment or the denial of the member’s claim for health benefits per section 104(b)(4) 
of ERISA, §§ 2560.503-1(g)(v) (A), (j)(5)(i); 65 FR at 70251, §§ 2560.503-1(h)(2)(iii) and 2560.503-1(m)(8)(i); and Advisory Opinion 
96-14A (July 31, 1996).  

This discovery disclosure demand must be answered within thirty (30) days from the receipt of this letter.  
Sincerely,

Name of Provider

© Steven Verno, 2007
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Name of Provider
Address
City, State  Zip
Phone

SENT BY CERTIFIED MAIL/RETURN RECEIPT
Certification Number

Date      
      
Name of Insurance Company
Name of President/CEO
Address
City, State  Zip

Dear CEO,

On (Date), I provided medical care to your member (Name of patient) at your member’s request. I am not contracted with your insur-
ance company. As such, I have no obligation to code and submit a claim for your member. I am sure you will agree, this is your member’s 
contractual responsibility. As a courtesy to your member, per their request, I submitted a claim on (date). The claim was submitted in 
a timely manner and I am sure it was submitted well within your member’s contracted time limits. I have no reason to withhold claims 
because to do so benefits no one.

As you can see, your company denied your member’s claim by stating the claim was received in an untimely manner. As I stated, this 
was not my claim you denied, it was your member’s claim you denied and I cannot help it if your company cannot manage claims it 
receives. Your company has no obligation to pay me, your member does. This letter is simply sent as a final courtesy to inform you of my 
part in sending the claim. Whether you pay or deny your member’s claim is of no interest to me. You must answer to your member for 
your actions. 

If you wish to reconsider, you may send the payment of your member’s benefit to me, per the Assignment of Benefit form, and I will 
take the payment of their benefit and apply it to the debt that your member owes me. If you elect to continue to deny payment of your 
member’s benefit, this will only cause me to take additional actions from here forward. I will no longer send claims as a courtesy to your 
member. In addition, I will not code the claim. This too will be your member’s responsibility. 

Very Truly Yours,
Name of Provider

Copyright ©  2007, Steven M. Verno 
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Name of Provider
Address
City, State  Zip
Phone

SENT BY CERTIFIED MAIL/RETURN RECEIPT
Certification Number

Date     
   

Name of Insurance Company
Name of President/CEO
Address
City, State  Zip

Dear CEO,

Attached to this letter, is a demand from your debt collection company, working for your company, for the return of funds because your 
company states it performed a retroactive denial of your member’s claim.

I wish to inform you that I am not contracted with your company and I do not appreciate letters from debt collection companies with-
out due process of law. Your company never sent me any correspondence regarding this matter. 

Had you sent me a latter regarding this matter, I would have responded to you, by informing you that I owe you nothing in return. The 
claim I sent you was your member’s claim to have their benefit paid. I have no claim with your company. Your member asked you to take 
the payment of their benefit and send it to me via an Assignment of Benefit form. This form does not imply that any relationship exists 
between your company and me. Once I received the payment of your member’s benefit, I applied it to the debt your member owed me 
and if there were any balances, I collect that from your member as well.

If you state that you retroactively denied your member their benefits, then this is an issue between you and your member, not me. It is 
your member that reaped from your payment of their benefit, not me. It was not you that owed me anything - it was your member. 

You will inform your debt collection agency to cease any and all communication with me regarding this matter. If I find that your col-
lection agency has listed this debt with any credit bureau or if it shows on my credit report, you will leave me no choice but to take legal 
action to protect my name and reputation. 

You are hereby informed that you will make every effort to recoup this from your member. Your threat that you will offset this against 
any claim currently in your system is a veiled threat. I have no claims with you. Your members do. All you have done now is to force me to 
change my policy of helping your members. Therefore, from this day forward, I will no longer submit claims as a courtesy to your mem-
ber, nor will I help your member code their claims. Your members will be required to pay me at the time of service for my services. It will 
be your member’s responsibility to submit and code his or her own claims for reimbursement.

Your demand for the return of funds is hereby denied and I consider this matter closed.

Very Truly Yours,

Name of Provider
Copyright © 2007, Steven M. Verno,
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Name of Provider
Address
City, State  Zip
Phone

SENT BY CERTIFIED MAIL/RETURN RECEIPT
Certification Number

Date     
     
Name of Insurance Company
Name of President/CEO
Address
City, State  Zip

On (Date), your member presented themselves to my practice, asking me to provide them with medical care that both your member and 
I deemed to be medically necessary. As you are aware, I am a non-contracted provider, by choice. The claim I sent on (date) was coded 
properly per the American Medical Association’s CPT-4 coding guidelines and the Centers for Medicaid and Medicare Services (CMS) 
Correct Coding Initiative edits standards and guidelines. The claim was sent in a timely manner. 

I wish it to be noted that I had no legal requirement to code this claim, or send it. I did so as a courtesy to your member, in exchange for 
payment. My sending this claim did not establish any contractual relationship between your company and myself. I am sure you know 
that when your member seeks care from an out of network provider, it is your member that has the responsibility to code and submit his 
or her own claim.

On (Date), your company denied CPT Code (XXXXX), by stating that CPT (XXXXX) is included or bundled with CPT (YYYYY). 
How you processed the claim is up to you because this was your member’s claim you denied. It is your member that owes me for the 
services I provided to them. As far as I am concerned, the CPT codes were not inclusive. I believe that the services I rendered were covered 
services, but your denial tells me the services I rendered are a non-covered service, after all, if the service was covered, it would be paid. 

This letter is simply informing you that you need to have your member appeal the denial of their benefit and that if you feel your denial 
was a mistake; please feel free to issue payment to me so that I can apply the payment to the debt your member owes me. If you do not 
wish to do this, then I must inform you that I will make changes to my policy as it regards non-contracted patients. Your actions will 
cause me to demand that your members pay for their medical care at the time of service. Your members will be required to code and sub-
mit their own claim, per their contract with you. I will give your member’s a receipt to use for reimbursement. Naturally, if your company 
asks me for a coded claim, your request will be denied and referred to your member. 

No one forces your members to seek care from me. They do so as a freedom of choice. Your members are always free to seek care from 
any network provider they choose. However, I have the freedom of choice to choose how I wish to be paid and whether I wish to provide 
claims assistance as a courtesy to your member. I hope you will reconsider your decision, for your member’s sake

Very Truly Yours
Name of Physician

Copyright © Steven M. Verno
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